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 P-R-O-C-E-E-D-I-N-G-S 1 

 7:04 p.m. 2 

  CHAIRPERSON MITTEN:  Good evening, ladies and 3 

gentlemen.  This is a public hearing of the Zoning Commission 4 

of the District of Columbia for Monday, May 7, 2001.  My name 5 

is Carol Mitten.  Joining me this evening are Vice Chairman 6 

Anthony Hood and Commissioners Herb Franklin and Kwasi Holman. 7 

  Copies of today's hearing agenda are available to 8 

you and are located to my left near the door at the rear. 9 

  The subject of this evening's hearing is Zoning 10 

Commission Case No. 00-28TA, the subject of which is the 11 

proposed text amendments for electronic equipment facilities. 12 

  Notice of today's hearing was published in the 13 

D.C. Register on March 16th, 2001 and in The Washington Times on 14 

March 14th, 2001.   15 

  This hearing will be conducted in accordance with 16 

the provisions of 11 DCMR Section 3021 Rulemaking Hearings. 17 

  The order of procedure will be as follows: 18 

Preliminary matters; case presented by the Office of Planning; 19 

reports of other government agencies; testimony by ANCs - and 20 

this case effects all ANCs; organizations and persons 21 

testifying in support; organizations and persons testifying in 22 

opposition. 23 

  The following time constraints will be adhered to 24 

in this meeting as strictly as possible.  Organizations 5 25 
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minutes, individuals 3 minutes. 1 

  Those presenting testimony should be brief and 2 

nonrepetitive.  If you have a prepared statement, please give 3 

copies to staff prior to beginning your testimony and orally 4 

present only the highlights. 5 

  All persons appearing before the Commission are 6 

to fill out two witness cards. These cards are located near the 7 

door and at the end of each table in front of you.  Upon coming 8 

forward to speak to the Commission, please give both cards to 9 

the reporter sitting to my right. 10 

  If these guidelines are followed an adequate 11 

record can be developed in a reasonable length of time. 12 

  Please turn off all beepers and cell phones at 13 

this time so as not to disrupt these proceedings. 14 

  Mr. Bastida, are there any preliminary matters? 15 

  SECRETARY BASTIDA:  No, Madam Chairman, there are 16 

no preliminary matters. 17 

  I would like to point out that there is a list of 18 

witnesses that I would like to have the witnesses sign if they 19 

want to testify.  There are only four signatures so far. 20 

  CHAIRPERSON MITTEN:  Thank you.  I would 21 

encourage you to sign up so we can have some order when we get 22 

to that point. 23 

  We'll proceed to the presentation by the Office 24 

of Planning, Ms. Steingasser. 25 
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  COMMISSIONER HOLMAN:  Madam Chair? 1 

  CHAIRPERSON MITTEN:  Yes.  Oh, I'm sorry. 2 

  COMMISSIONER HOLMAN:  Yes.  I just wanted to 3 

state for the record that at one time I was active in an 4 

organization called The New York Avenue Development 5 

Corporation, which is essentially not functioning now, but part 6 

of our area includes part of the area that is the subject of 7 

this hearing.  So I just wanted to disclose that for the record 8 

and see if other Commissioners had any concern. 9 

  CHAIRPERSON MITTEN:  Any concern, folks?  I think 10 

we're good.  Thank you. 11 

  Ms. Steingasser? 12 

  MS. STEINGASSER:  I'm Jennifer Steingasser with 13 

the Office of Planning. I'm just going to briefly go through 14 

why the Office of Planning made these recommendations, what we 15 

found during the research process and what our recommendations 16 

were. 17 

  In September of 2000 we were approached from 18 

various developers representing about 2 million square feet of 19 

data center, and they were primarily located in the NOMA 20 

waterfront area.  In a very quick scramble, we researched the 21 

issue and became concerned about the effects that they would 22 

have on our revitalization efforts and plans that were already 23 

underway in these same areas of the city.  We proposed 24 

emergency regulations in October of 2000, and the Zoning 25 
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Commission adopted them and they allowed us a review mechanism 1 

for these data centers while we were working on our permanent 2 

regulations. 3 

  During that time, we processed five applications 4 

for special exception and they've totaled a 103 million square 5 

feet of new data centers on top of these 1.1. million which we 6 

estimate already exist in the city. 7 

  During our research we looked at the 8 

characteristics of these data centers.  In order to include 9 

them all, we called them electronic equipment facilities.  We 10 

looked at the intent of the zoning districts where they were 11 

proposed and the zoning districts that were overlayed for our 12 

redevelopment plans. We looked at the comprehensive plan for 13 

the city as whole and what the goals and objectives were for 14 

the various boards and areas.  We looked at the special area 15 

plans, primarily the NOMA, the Anacostia Waterfront, the 16 

Buzzards Point and the downtown action agenda which all 17 

addressed various forms of mixed use as well as 18 

telecommunication and tech company encouragement. 19 

  We looked at other cities across the country.  We 20 

asked them what they were doing, their experience with the 21 

facilities and how they felt about them. We got varying 22 

responses. 23 

  We met the industry representatives, both in 24 

groups and with individual applications to get their feedback 25 
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on our original plans and our final recommendation. 1 

  We surveyed these ten cities plus several smaller 2 

ones.  We focused a lot on California since they had the most 3 

experience with these facilities.  Los Angeles is currently in 4 

the process of proposing regulations.  They're experiencing a 5 

similar effect where these facilities are located downtown; one 6 

Wilshire Boulevard is one of the most famous in the country.  7 

And they're quite concerned about the offset that it's having 8 

on their efforts to make their downtown more pedestrian, more 9 

active, most mixed use. 10 

  San Francisco has a different set of problems. 11 

Primarily they're inundated with small tech firms taking up 12 

housing.  Their data centers are more on the outside of the 13 

their city. 14 

  San Jose, which we considered pretty much the 15 

heartland of data centers has also taken up efforts to regulate 16 

these and require them to be located in their industrial areas. 17 

They're also experiencing a dislocation of industrial 18 

facilities which was an interesting angle that they had to deal 19 

with. 20 

  And all of these three cities also provided 21 

insight on the backup generator aspect as they've experienced 22 

significant power shortages. 23 

  We talked with Portland, and Portland is moving 24 

on a parallel track to Washington revising their ordinances and 25 
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creating districts that are appropriate in mostly industrial 1 

Seattle, much less though. 2 

  Chicago, Boston, Atlanta, Dallas and Orlando all 3 

had similar efforts.  Some of the cities, such as Boston and 4 

Chicago were much more encouraging to data centers. They have 5 

old industrial warehouses, they have industrial areas that have 6 

been abandoned and neglected and these provided a great 7 

revitalization effort for those types of areas.  That was a 8 

different arrangement for Washington. 9 

  Orlando was unique in that they require ground 10 

level, ground floor uses for all their buildings, even parking 11 

garages, so those included the data centers.  And they said the 12 

data centers are not happy about it, but they have gone forward 13 

with this. 14 

  So we got a good feedback from across the country 15 

on what was going on with these facilities. 16 

  What's interesting is Washington is really more 17 

ambitious in providing regulation.  So they have been regularly 18 

keeping up with us to find out where we are. 19 

  The next thing we did, is we kind of surveyed the 20 

types of EEFs and we found that there's self-servers which 21 

would be the MCI World Com and Verizon Net really concentrate 22 

only on their own equipment, similar to an old central office 23 

for phone.  They're single service provides, much like level 3, 24 

which they provide the service though they do encourage co-25 
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location of other companies and smaller tech companies. 1 

  And then there's the co-location like Teleplace, 2 

which wires the building, provides the fiber and any multi-3 

servers can come in and out. 4 

  There's managed service.  There's incumber space; 5 

they come in any number of permeations of services provided and 6 

services generated. 7 

  We looked at the characteristics, and this became 8 

significant to our land use efforts.  They typically are large 9 

spaces with large strong floor plates.  They have high 10 

ceilings. Their floors have to be able to carry an incredible 11 

load.  They have wide column spacing and they often have raised 12 

floors for ventilation, to run the wires, to run the air 13 

conditioning to keep the floors high. 14 

  They need to be connected to fiber, and 15 

preferably redundant fiber connections. They have service 16 

redundancy within the building that provides the co-location 17 

attribute that they have so they never lose connection. They 18 

have multiple routes to get in and off the band width. 19 

  They have huge uninterrupted power demands. They 20 

service both the equipment and the air conditioning to keep the 21 

equipment cool.  They use often between eight and ten times the 22 

standard office use.  They have backup generators that often 23 

have fuel storage on sites.  Some of the newer facilities that 24 

we reviewed from special exception had them enclosed inside.  25 
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Some in industrial areas as we'll see are just exposed on the 1 

outside. 2 

  They have very few on site employees.  There's 3 

visitors, some that provide incubator space and have a managed 4 

service have slightly higher employees.  But typically the ones 5 

that have been interested in Washington and coming downtown 6 

since October of last year have been in the four to five 7 

percent of the standard office square footage. 8 

  And they have very, very high security buildings; 9 

whether the security is discreet or blatant, it's an extremely 10 

important issue to them. 11 

  We looked at some of the good elements and we 12 

surveyed the facilities that were around cities and around 13 

Washington.  And we found some of it had enhanced treescapes, 14 

sidewalks, landscaping. They enhanced their fencing.  They 15 

embellished their architecture.  They kept the appearance of 16 

windows and tried to look more like a office building.   17 

  And some of these are 131 M Street here in NOMA 18 

where they took the old Woodies' warehouse and they cleaned the 19 

facade, they articulated their fence columns, they maintained 20 

their streetscape along with street trees. 21 

  This is 225 Virginia Avenue. It also maintains 22 

along it's street front the appearance of windows. You can't 23 

see very clearly, but in front of the black cars is a wide 24 

brick sidewalk. They maintained their street trees.  They've 25 
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landscaped.  They were sodding the day we got there.  There's 1 

evergreens around the front. And it also gave the appearance of 2 

an office building.  It wasn't too unobtrusive.  The back had 3 

been re-stuccoed and painted. 4 

  And then we looked at some of the bad designs 5 

that we found around town, and these were typically in the 6 

industrial areas.  They were by rights.  We had no special 7 

exception review on them.  They walled in the windows. They had 8 

visible security such as cameras, flood lights, a lot of barbed 9 

wire, chain linked fence right along the side walk property 10 

line, no landscaping and unscreened parking and overall 11 

threatening streetscape. 12 

  And that would be this facility here. You can't 13 

see the chain linked fence.  The front is covered with barbed 14 

wire. The grey is all bricked in windows and doors.  There are 15 

security cameras.  The security gates to the parking lot. 16 

There's no streetscape, no sidewalk improvements.  This is the 17 

backup generator to the same facility, again barbed wire, 18 

unscreened exposed flood lights, cameras on site. 19 

  This is a closeup of the sidewalk. Chain linked 20 

fence demarks the private space from the public space; the 21 

public sidewalk being on the left, the private sidewalk on the 22 

right.  You can see the windows walled up, the lights in the 23 

corner. There's no streetscape.  Just overall it is not a 24 

pedestrian friendly environment, it's not conclusive to a 25 
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vibrant streetscape in any way. 1 

  This one is more a fortress facade.  It has 2 

barbed wire also around its parking lots, both on this western 3 

facade and then around on the eastern facade.  It's also very 4 

unwelcoming streetscape. 5 

  After we did our survey of the facilities, we 6 

then reached out to the public and had an incredible public 7 

involvement effort.  We had multiple forums, three that OP 8 

hosted at 441 or at 801  North Cap.  We met with D.C.BIA.  We 9 

met with tech council.  Only two of the ANCs invited us to 10 

speak, but we did respond and head out.  Mostly it was in Ward 11 

2 and Ward 6, which are some of the effected areas. 12 

  We did some surveys of what the industry and the 13 

businesses felt were necessary for their operation.  We 14 

surveyed them on what they thought of several of our proposals 15 

for the zoning regulations.  We met with individual applicants, 16 

individual brokers, individual attorneys with clients.   17 

  We talked to PEPCO on several occasions and are 18 

still in the process of meeting with PEPCO for overall 19 

coordination between the power. 20 

  I attended an Edison Electric Institute, which 21 

was an electric providers from across the nation dealing only 22 

with tech centers. 23 

  And we reviewed our comprehensive plan and looked 24 

in the main themes. We looked under employment opportunities, 25 
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living downtown, cultural and D.C.'s role as an economic hub.  1 

And we tried to feel out how the data center would interplay 2 

with those elements. 3 

  We looked at the NOMA plan, and especially NOMA 4 

was one of the critical areas because it is locally wired with 5 

fiber.  I mean, it's wired with local fiber and it was one of 6 

the high pressure areas that a lot of the facilities wanted to 7 

go in because of the fiber, because it was a previous 8 

industrial area there were lots of large floor space buildings. 9 

 However, the NOMA plan called for this area to be much more 10 

revitalized and much more active street type uses.  The 11 

Convention Center is part of NOMA, the City Museum at Mount 12 

Vernon Square, the new Metro Station, ATF; the streetscape 13 

improvements. And then we were also planning on it being a 14 

catalyst, the city itself, by developing controlled spaces. 15 

  So these two neighborhoods were part of the NOMA 16 

plans, and we looked at how the EEFs would integrate into what 17 

was supposed to be a mixed use. 18 

  These are some of the development principles that 19 

has within its published plan; a new economy, to extend the 20 

public spaces in the L'Enfant plan that are absent in the area, 21 

ensure the arts maintain a vital presence, invest in the public 22 

infrastructure for pedestrian quality and neighborhood scale, 23 

respect the residential neighborhoods, leverage publicly owned 24 

sites and to introduce an innovative pattern of mixed use 25 
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development.  So we obviously saw that data centers could 1 

provide a conflict in this particular area. 2 

  We also looked at the Anacostia waterfront and 3 

the initiative that had been underway for years in this area, 4 

including the Southwest waterfront and the Buzzards Point and 5 

the Navy Yard.  These were also areas that had been previously 6 

industrial and had sparked interest from data center operators 7 

as well as the real estate. 8 

  The Anacostia waterfront -- well, this is from 9 

the brochure.  It clearly identifies several federal players as 10 

well as local and private players, a total of 18 interested 11 

parties. 12 

  Then we went to our zoning district and looked at 13 

the different zones that were applicable in these areas and why 14 

we thought they might or might not be able to accommodate data 15 

use and how they might be able to accommodate the feedback that 16 

we've gotten from the developers and their representatives.  We 17 

kind of came up with a breakout of different percentages. 18 

  We were leaning heavily towards the industrial 19 

area, our rational being that these facilities do have a much 20 

more industrial nature both in they're machine intensive and 21 

their lack of people and employment vitality. 22 

  As you can see from this map, the purple areas 23 

are the commercial areas that would be available.  The red is 24 

the C-R mixed use and the grey and black, kind of Y that lean 25 
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off to the top right of the page are the industrial areas. And 1 

it does provide a swash through the city that we felt could 2 

accommodate the uses and disperse in an easy way. 3 

  Within the industrial zones we looked at 100 4 

percent of the building.  We had no problem being a matter of 5 

light use except when it was within what we felt was the 6 

standard walking distance of the Metro or waterfront, which is 7 

about 1250 feet according to the Metro studies.  In that area 8 

we'd like to see them by special exception after they exceed 9 

what's permitted by commercial district, which would be 25 10 

percent. We felt that would provide us the opportunity to 11 

ensure that some of those by right developments that we just 12 

saw with the barbed wire and the lack of street trees could be 13 

avoided. 14 

  This map shows the Metro Stations in the 15 

industrial areas, and you can see at least 60 percent of 70 16 

percent of the industrial area would still be maintained by 17 

right. 18 

  But then we also considered an option to allow 19 

properties that were within that 1250 feet that were required 20 

to go through the large tract review to be excluded from the 21 

special exception review. We proposed this for both the C-M and 22 

the M industrial districts, but we've been advised by the 23 

Office of Corporation Counsel that this may not be an equitable 24 

trade-off between an administrative review and the special 25 
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exception review, so they'd like us to reconsider that. 1 

  In the C-3 and C-4 zones, which are pretty medium 2 

to high intensity commercial areas, we felt 25 percent of the 3 

constructed building or any space that was 100 percent below 4 

ground was a matter-of-right.  And we felt that that could be 5 

absorbed easily within a building and not provide any adverse 6 

impact.  So were happy to let that be a matter-of-right.  7 

Anything beyond 25 percent but no more than 50 percent, we 8 

recommended a special exception; our reason being that once you 9 

hit over a quarter of a building you begin to change the 10 

massing and use of a structure and we felt that it needed a 11 

special review.   12 

  These are the C-3/C-4 areas.  They are primarily 13 

downtown with some sprinkling through the rest of the city. 14 

  We felt that also that these accommodate the 15 

business intensive areas.  This is our downtown.  And the tech 16 

companies as well as the banks and the facilities that would be 17 

down there that would use their own on-site facilities and 18 

share, possibly, facility between two or three businesses. 19 

  In the C-R, which is our mixed use, 20 

commercial/residential and the C-5, which is the Pennsylvania 21 

Development district we were much more strict in our approach 22 

here.  These are very special districts. We felt 25 percent of 23 

the building matter-of-right was not a problem, 100 percent 24 

below ground.  But anything beyond that really changed the 25 
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nature of the building and we felt the nature of the zone, and 1 

we didn't feel it was in keeping with the intent of the zoning 2 

districts that they were stated. 3 

  And we also when we went through the other 4 

residential, the waterfront and the SP zones, the special 5 

purpose districts, we had the same conclusion that data centers 6 

were just not an appropriate use; that they didn't fulfil the 7 

intent of the zoning district. They were more industrial. 8 

  This lays out those primary zones where it could 9 

be between 50 percent or 100 percent in the industry. And this 10 

plots out the warehouses that might be available.  They're 11 

warehouses that are in excess of 50,000 square feet and built 12 

and constructed -- and you can see why the data centers have 13 

been drawn to the areas that they have. 14 

  We proposed criteria similar to that which was 15 

established in the emergency regulations and in brief, they're 16 

the same and we don't want to preclude revitalization and we 17 

don't want to reduce vibrant streetscapes, we don't want to 18 

deplete street life and we definitely don't want to inhibit 19 

pedestrian and vehicular traffic.  These are the same ones we 20 

used the emergency regulations and we felt they provided a much 21 

-- we felt it had a much stronger review than we would have 22 

gotten by -- a much stronger project and gave us a good 23 

criteria to evaluate the projects. 24 

  We also looked at potential retail discreet 25 
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security elements, as you've seen, and some of the bad design 1 

that can be has varied; threatening streetscape, continuation 2 

of vehicular and pedestrian routes.  We didn't want streets 3 

closed, we didn't want sidewalks barred, trails precluded. 4 

  The adaptability of the reuse of a building, 5 

since most data center that we've seen are coming into 6 

converted warehouse space, projecting that forward we wanted to 7 

make sure that when the use changed again, if it did, there 8 

would be adaptability of that space as well.  That it wouldn't 9 

be built single source and then not be useable. 10 

  We looked at the proximities of Metro, the 11 

architectural design and the landscape.  And we felt those 12 

added significantly to the streetscape. 13 

  Proposed parking for new construction in the C 14 

commercial zones, we felt office standards was appropriate. It 15 

accommodated the adaptability.   16 

  In the warehouse zones, the C-M and M warehouse 17 

standards were appropriate.  We proposed within the regulations 18 

that 50 percent could be set aside as a reserve, and by reserve 19 

they could use it for any kind of none EEF use such as storage 20 

or -- storage. I'm not sure what else they could use it for.  21 

Or even just not develop it.  But that it would be available if 22 

the project changed and the building was reused. 23 

  Within the existing buildings, as we've seen, 24 

under our special exceptions in the last three months we just 25 
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recommended that the existing parking be grandfathered in, that 1 

no additional parking be required. 2 

  We went through and calculated the square footage 3 

of land and the acres that were available for matter-of-right 4 

and special exception use within the city.  This is just 5 

assuming a one floor. This is all based on land area, not on 6 

possible FAR.  And even based on that we have over 10 million 7 

square feet available, which is about 9.5 percent of the city's 8 

total land mass could be used for data centers.  And we felt 9 

that was extremely significant. 10 

  So then we asked ourselves which made the most 11 

pleasant streetscape environment, how could we incorporate the 12 

design criteria that would make the city more mixed use and 13 

maintain the city's goals.  We came up with our recommendation 14 

for the by right as well as the special exception, protection 15 

of the waterfront and protection of the Metro Stations. 16 

  And those are our recommendations to you this 17 

evening. 18 

  CHAIRPERSON MITTEN:  Thank you. 19 

  When you put up the picture of the 131 M Street, 20 

it reminded me that I have a disclosure to make, too, which is 21 

I'm currently appraising some easements for Metro along the 22 

railroad tracks in the area north of Union Station. And I think 23 

I can take the broad view of what's going on and if no one has 24 

any objections, I was reminded that I needed to put that on the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

record. 1 

  So, any questions for Ms. Steingasser? 2 

  COMMISSIONER HOOD:  Yes.  I did have one question 3 

and a couple of comments. 4 

  Ms. Steingasser, in visualizing protecting the 5 

waterfront and also the Metro Stations -- 6 

  MS. STEINGASSER:  Yes, sir. 7 

  COMMISSIONER HOOD:  There are some areas in the 8 

city with C-M and M zones, they abut residential areas.  Have 9 

you all thought through that? 10 

  MS. STEINGASSER:  Yes, sir, we have.  Within 11 

those areas, if they're industrial, that was one of the reasons 12 

we put in the noise abatement requirements that they meet the 13 

sound criteria in the industrial sound standards.  And that was 14 

further underscored to us when we talked with the city of San 15 

Jose who stressed that with their power outages their 16 

generators are running at the time and their neighbors have 17 

expressed considerable concern about the noise that these 18 

things have had. 19 

  The offset to that is that they generate very 20 

little traffic.  When there's not a power outage and the 21 

generators are backing up, they are a rather quiet use that 22 

doesn't really impinge on the residential neighborhood areas. 23 

  COMMISSIONER HOOD:  Yes. I'm wondering if we 24 

should require some type of footage like you did 1200 feet from 25 
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the Metro Stations and river front from residential areas?  1 

Reason being, I know specifically of one particular case where 2 

it's less -- the commercial zone is like less than 50 feet from 3 

a person's home. 4 

  MS. STEINGASSER:  Yes. 5 

  COMMISSIONER HOOD:  And I'm not saying it would 6 

happen in this case, but we need to probably put a protective 7 

measure to suffice with that, because I'm sure it's probably 8 

evident in other areas of the city as well as the one 9 

particular area that I'm thinking of. 10 

  MS. STEINGASSER:  Okay. 11 

  COMMISSIONER HOOD:  And I just think something 12 

needs to be there to protect that interest just in case.  I'm 13 

not saying it will happen, but we need to have something in 14 

place, I believe. 15 

  MS. STEINGASSER:  That's right, we need to think 16 

of that. 17 

  COMMISSIONER HOOD:  I did have a concern, I was 18 

glad to hear you say about the Corporation Counsel and large 19 

tract review.  What I thought was a large tract review process 20 

that I sat on, I don't know if it would measure up to the Board 21 

of Zoning Adjustment dealing with the special exception process 22 

and the community's input, and also the business from the 23 

business standpoint. I didn't know if it would get the thorough 24 

review.  And I believe I took part in a large tract review, but 25 
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I'm kind of unsure, so I have some questions also. But I see 1 

Corporation Counsel has recommended it still be special 2 

exception. 3 

  MS. STEINGASSER:  That it maintain special 4 

exception review. 5 

  COMMISSIONER HOOD:  Okay.  Also it's good to 6 

hear; I think in your comments that you mentioned that other 7 

cities are looking at what we're doing here in D.C.  I know we 8 

took a hit early on, but I want to commend the OP, Office of 9 

Planning, for getting out in front on that, because it's always 10 

good.  Usually it's vice versa.  But now I'm hearing the other 11 

cities are looking at us, so we'll also be commended. 12 

  Other than that, I believe that's all that I -- 13 

let me check. That's all that I have. 14 

  CHAIRPERSON MITTEN:  Thank you, Commissioner 15 

Hood. 16 

  Do you have any questions? 17 

  COMMISSIONER FRANKLIN:  Ms. Steingasser, picking 18 

up on what Commissioner Hood observed in passing, when we were 19 

under tremendous pressures to get something done in this area, 20 

we were told that we were inhibiting the economic development 21 

of the District, etcetera.  The world seems to have changed a 22 

bit since that time, and I'm just curious as to whether you 23 

from your work perceived that the pressures for accommodating 24 

this kind of use have diminished somewhat? 25 
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  MS. STEINGASSER:  Yes, I would say that they have 1 

diminished. The market has definitely gave us some breathing 2 

room on the issue. 3 

  Level 3, which was the largest project approved 4 

by the Commission for a special exception announced that they 5 

weren't going to go forward at this time.  And they made a 6 

point of stressing that it had nothing to do with our zoning 7 

regulations, but the market conditions.   8 

  So while we still have one special exception that 9 

will be coming before you under the emergency regs, they filed 10 

under those regs, we don't see any pressure like we did in 11 

November or December.  And the ones that had been approved, 12 

none have broken ground.  However, the two that started 13 

beforehand, 225 Virginia and 131 M Street, are continuing 14 

forward, and I believe they're leasing.  I think Teleplace, 15 

also, 175 R is also leasing and going forward. 16 

  COMMISSIONER FRANKLIN:  Of course, we all think 17 

we acted with prudence and a certain amount of rapidity on this 18 

matter, but others perceived we were acting too slowly.  And 19 

it's conceivable that the ones that we slowed down may have 20 

reason to thank us. 21 

  MS. STEINGASSER:  Yes.  I like to thank so. 22 

  One thing, if I had to distinguish between the 23 

two, the ones that are really funded or being built with an 24 

actual providers behind them are going forward.  The ones that 25 
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were being built to spec -- 1 

  COMMISSIONER FRANKLIN:  To spec, yes. 2 

  MS. STEINGASSER:  -- are the ones that are 3 

slowed. 4 

  COMMISSIONER FRANKLIN:  Turning to a couple of 5 

specifics in the draft regulations, and you had commented on a 6 

legitimate concern with the future adaptability of these 7 

facilities. 8 

  MS. STEINGASSER:  Yes. Yes, sir. 9 

  COMMISSIONER FRANKLIN:  And you mentioned one in 10 

passing, which was parking.  What other criteria would the 11 

Commission look to in trying to determine whether the design of 12 

a facility was impermissible unadaptable, if I can use that 13 

phrase? 14 

  MS. STEINGASSER:  Well, the fortress facade 15 

example would be a good one.  The building in the Southeast 16 

that has no windows and  no punch out facilities.  Level 3, 17 

again, was a good example of that.  The architect constructed 18 

it so that it could be converted.  They used an office 19 

architect and an office developer as their partner.  And they 20 

have what they call out punch out windows so they appear to be 21 

windows, but they're backed. And when an office would come in, 22 

they would punch that panel out and light would come through, 23 

and it would be a standard office. 24 

  The other type of facility would be passenger 25 
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elevators instead of just freight elevators.   Handicap 1 

restroom facilities. 2 

  Those kind of interior elements that would allow 3 

the building to convert space out would allow for adaptability. 4 

  COMMISSIONER FRANKLIN:  Is it your view that we'd 5 

be best to leave that to resolution on a specific case rather 6 

than setting out more specific criteria? 7 

  MS. STEINGASSER:  Yes. Yes, sir, it would be.  It 8 

was our experience through the five special exceptions that the 9 

new buildings, their financing drove them to not be too 10 

fortress like but to have that adaptability.   11 

  The existing structures need flexibility because 12 

they are existing and they're trying to adapt from their past 13 

use to this new use. 14 

  COMMISSIONER FRANKLIN:  So the adaptability 15 

criterion wouldn't apply to an existing structure? 16 

  MS. STEINGASSER:  Well, it would in that had we 17 

had the opportunity to look at the building that had all the 18 

barbed wire around it, we would probably have asked them to do 19 

some alternative window treatment besides cinder block. 20 

  COMMISSIONER FRANKLIN:  Yes. 21 

  MS. STEINGASSER:  It would not have been the 22 

streetscape facade of choice.  So there is some design control 23 

that we would want to extend to ones that are within the Metro 24 

and within the waterfront area, as well as in the commercial 25 
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areas. 1 

  COMMISSIONER FRANKLIN:  With respect to areas 2 

that you are proposing to permit these facilities by right, as 3 

of right, are there no design controls? 4 

  MS. STEINGASSER:  No, sir.  We kept those 5 

strictly in the industrial areas. 6 

  COMMISSIONER FRANKLIN:  So that it is conceivable 7 

that in an industrial area we would see the development of 8 

facilities such as you've depicted? 9 

  MS. STEINGASSER:  Yes. 10 

  COMMISSIONER FRANKLIN:  With barbed wire and 11 

rather fortress-like and unfriendly. 12 

  MS. STEINGASSER:  Right. 13 

  COMMISSIONER FRANKLIN:  Was it your considered 14 

opinion that even in as of right areas the Commission should be 15 

unconcerned or the city should be unconcerned with these kinds 16 

of -- 17 

  MS. STEINGASSER:  No, we were quite concerned 18 

when we saw them, and that was one of the driving forces behind 19 

us getting out there quickly because we didn't want these 20 

things with that kind of uncontrolled design.   21 

  In the industrial areas we thought that the use 22 

was much more industrial by nature.  And some of the security 23 

is no worse than we've seen around the cement plant or some of 24 

the other industrial projects that are out there. 25 
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  COMMISSIONER FRANKLIN:  Okay.  Turning to what 1 

Mr. Hood had observed earlier where you have adjacent 2 

nonindustrial zones where these uses would not be permitted 3 

what, if anything, would you suggest that we do to make sure 4 

that there aren't adverse affects on the adjacent nonindustrial 5 

zone? 6 

  MS. STEINGASSER:  I think Commissioner Hood's 7 

idea of looking at a special exception review along those areas 8 

is excellent because that would provide the type of control 9 

that would give us that kind of site specific/neighborhood 10 

specific.   11 

  You know, what is the neighborhood across the 12 

street?  The bad example we did show you is across the street 13 

from an apartment building. 14 

  COMMISSIONER FRANKLIN:  Well, are you saying that 15 

if there was a nonindustrial zone that was within a certain 16 

distance -- 17 

  MS. STEINGASSER:  Yes, sir. 18 

  COMMISSIONER FRANKLIN:  -- that, notwithstanding 19 

the fact that they were in a zone where they could develop by 20 

right, they would still be subjected to some kind of review 21 

because of their proximity? 22 

  MS. STEINGASSER:  Yes, sir. 23 

  COMMISSIONER FRANKLIN:  And is that set forth in 24 

these -- 25 
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  MS. STEINGASSER:  It is not at this point, no.  1 

But I'd be happy to look into that at the Commission's request 2 

-- 3 

  COMMISSIONER FRANKLIN:  You know, particularly 4 

with respect to the emergency generators it seems to me the 5 

noise and the pollution, and what have you, and then of course 6 

the appearances that we've seen one would not want to be living 7 

within view of these kinds of structures, although I understand 8 

that a cement plant could go in there. 9 

  MS. STEINGASSER:  Yes. 10 

  COMMISSIONER FRANKLIN:  You know, there is that 11 

issue. 12 

  MS. STEINGASSER:  It was a tough balancing act 13 

for us in trying to answer to the industry who wanted some 14 

areas by right and try to find an area where they were capable 15 

with surrounding land uses and yet didn't have this deadening 16 

effect.   17 

  COMMISSIONER FRANKLIN:  Thank you. 18 

  COMMISSIONER HOLMAN:  Just a couple of questions. 19 

 So, is it your testimony that as far as you know these 20 

emergency regulations and the ones we're looking at have not 21 

inhibited the marketplace and, basically, anyone who really 22 

wanted to get a project developed has done so? 23 

  MS. STEINGASSER:  Yes.  I would say the 24 

regulations have not effected the market, no. 25 
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  COMMISSIONER HOLMAN:  Okay.  And maybe this is a 1 

question for Mr. Altman or anyone from the office.  Do you have 2 

any particular view at the time and place when we proceeded 3 

with these regulations, the Commission designated itself as the 4 

responsible body to move this process forward, and there was 5 

both a timing issue as well as other considerations.  Do you 6 

feel that those kinds of concerns still exist and do you have 7 

any thoughts on that? 8 

  DIRECTOR ALTMAN:  The question is whether the 9 

Zoning Commission should continue to be the body that hears 10 

these.  We're open on the question.   11 

  We had proposed that because of the experience of 12 

the Zoning Commission in doing this and having gone through the 13 

regulations, and having looked at the special circumstances and 14 

provisions related to EEFs, having most of the experience of 15 

having seen many different EEFs presented to the Commission 16 

that we just proposed that for continuity.  But I think that's 17 

really a decision if the Commission wants to continue in that 18 

role or whether that should now go to the BZA. 19 

  COMMISSIONER HOLMAN:  Thank you. 20 

  MS. STEINGASSER:  I believe that the Office of 21 

Corporation Counsel has also indicated or has reminded us that 22 

the special exceptions that we would be calling for and the 23 

tests that relate to them, they're more established.  It would 24 

be easier to interpret them so that if the Commission wished to 25 
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have the Board of Zoning Adjustment take over that 1 

responsibility, there's an argument that could be made based on 2 

the Zoning Act that that would be the appropriate thing to do. 3 

  COMMISSIONER HOLMAN:  Thank you. 4 

  CHAIRPERSON MITTEN:  I just had a few questions. 5 

  I want to be sure I understand why the C-R zone 6 

is being included. And if I understand correctly, one of the 7 

purposes of the C-R zone is to accommodate light industrial 8 

use, is that not a distinction that's being made?  Is that the 9 

main reason? 10 

  MS. STEINGASSER:  Yes, ma'am, as well as we're 11 

trying to encourage mixed use, tech businesses off and go into 12 

a mixed use area.  We want to be able to provide the necessary 13 

technology for any business to get into these certain 14 

neighborhoods that we're trying to revitalization efforts 15 

underway in. And we felt 25 percent would accommodate almost 16 

any urban tech type -- or not tech, but just regular office 17 

business in a mixed use zone. 18 

  CHAIRPERSON MITTEN:  Because one of the things 19 

about the light industrial uses that are permitted in the C-R 20 

zone is that they have to go through a special exception 21 

process. 22 

  MS. STEINGASSER:  Yes. 23 

  CHAIRPERSON MITTEN:  And the proposal that you 24 

all have made would allow them just 25 percent by right.  And 25 
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it's really treating the C-R zone somewhat differently. 1 

  I mean, I understand your concerns about things 2 

in proximity to the actual waterfront. 3 

  MS. STEINGASSER:  Yes. 4 

  CHAIRPERSON MITTEN:  Physical waterfront.  But 5 

the W zones also permit some light manufacturing uses and yet 6 

there's not the same accommodation. So, I was wondering if you 7 

had thought all that through and whether or not given the light 8 

manufacturing uses in C-R have to go through special exception, 9 

whether granting any percentage by right is really to be 10 

recommended? 11 

  MS. STEINGASSER:  Well, we felt it was.  The data 12 

center operation or the EEF facilities aren't always a 13 

commercial operation that's taking in tenants.  It often 14 

services its own tenants within its building, and we found that 15 

very common downtown, the point of presence facilities, these 16 

"pop" rooms they call them.  There's one right next door to the 17 

BID.   18 

  And we felt that in this area for the mixed use 19 

it could accommodate.  I believe that W had a lower FAR that 20 

did not accommodate quite as much leeway between -- I don't 21 

have my -- 22 

  CHAIRPERSON MITTEN:  Well, it depends on which -- 23 

I mean C-R is a total of six, of which three could be 24 

nonresidential. 25 
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  MS. STEINGASSER:  Right. 1 

  CHAIRPERSON MITTEN:  And then depending on which 2 

W zone you're talking about, you're talking about anywhere from 3 

one to five nonresidential FAR. 4 

  MS. STEINGASSER:  Well, it was our feeling that 5 

it could be accommodated within the mixed use zone as a by 6 

right, matter-of-right use.  If the Commission would like us to 7 

look further, we'd be happy to do so. 8 

  CHAIRPERSON MITTEN:  Okay.  A similar question.  9 

There's a prohibition on EEFs in the SP zones. 10 

  MS. STEINGASSER:  Yes. 11 

  CHAIRPERSON MITTEN:  And one of the SP zones has 12 

the same breakdown in terms of total FAR and nonresidential FAR 13 

as C-3A. 14 

  MS. STEINGASSER:  Yes. 15 

  CHAIRPERSON MITTEN:  So C-3, any C-3 -- 16 

  MS. STEINGASSER:  You could accommodate it. 17 

  CHAIRPERSON MITTEN:  -- you could go in and with 18 

the 25 percent by right and then an SP, which is very similar, 19 

there is no accommodation of it at all. 20 

  MS. STEINGASSER:  In those zones we looked to the 21 

intent that was stated in the beginning of the chapters for the 22 

SP and the waterfront, and the residential zones. And it went 23 

through and listed the type of intended uses and intended 24 

development that would occur within these type of neighborhoods 25 
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and zones. And we felt it was inconsistent with those 1 

particular zones. 2 

  CHAIRPERSON MITTEN:  Right.  But if you look at 3 

where SP is mapped, it was typically to be the transition area 4 

between higher density commercial activity and residential 5 

activity.  So, that was the distinction that we drew, although 6 

it is true that C-R is also intended as a mixed use zone to 7 

combine commercial and residential purposes. 8 

  Well, you know, the impression that I get from 9 

how the Zoning Ordinance has been written is that the reason 10 

there's no flexibility included in the waterfront zones, and 11 

the reasons there's been flexibility included in the C-R zones 12 

is because of what was there and you're transitioning out of 13 

industrial uses into a mixed use. So I guess I have a little 14 

bit of concern about the fact that we're somehow stepping back 15 

towards industrial uses when really we're trying to transition 16 

to another kind of environment. 17 

  DIRECTOR ALTMAN:  I just wanted to respond to 18 

that, because I think the point of what Jennifer was saying 19 

earlier is that when you had a percentage of the building as 20 

opposed to the entire building being dedicated to the EEF use, 21 

that it really wasn't necessarily a stand alone industrial use 22 

but was in fact supportive of the changing office environment. 23 

 And the technology of the office environment based on some of 24 

the research and some of the input we were getting when we were 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

looking at these and how buildings were being converted and 1 

getting input through the various roundtables of people saying 2 

"Well, up to 25 percent of my building," it in fact makes the 3 

building potentially more attractive in today's market in terms 4 

of technology and gives us the flexibility to allow a floor or 5 

two floors. 6 

  So I think when we saw, for example, in the C-R 7 

zone where it could be mixed use, but could also have a 8 

significant amount of office development; that having up to 25 9 

percent in those buildings might in fact be a positive economic 10 

attribute to incorporate into those buildings.  And to 11 

encourage those mixed use zones as opposed to kind of a stand-12 

alone data centers which would be more in the industrial zones, 13 

the sort that are purely data facilities. 14 

  So I think we saw that in terms of the changing 15 

nature of the office environment. 16 

  In the waterfront where we're trying to actually 17 

not encourage as much office or as full an office environment, 18 

that's why I think the distinction of not allowing those in the 19 

waterfront environment was so important. Because you may have 20 

office there, but we're not necessarily encouraging a new 21 

office core.   22 

  So I think that was some of the distinction 23 

between the C-R and why we thought that that could be 24 

reasonable within the C-R. 25 
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  CHAIRPERSON MITTEN:  Okay. Just to follow up on 1 

that idea, and I understand the idea.  But without some control 2 

on where that goes in the building.   3 

  You know, you have a discussion here about ground 4 

floor.  One of the things that happens in sort of 5 

nontraditional locations where you're trying to induce a mix of 6 

uses is it takes a long time for retail to catch on.  So there 7 

would be, I would think, at least a fair chance that somebody 8 

would want to put their EEF on the first floor.  So that then 9 

leads to further precluding an active streetscape and maybe 10 

even when the time is right to get retail in those spaces.  So 11 

that was part of my concern about just as a matter of fact you 12 

have no idea where in this mixed use building that the EEF is 13 

going to go.  Without some control, you could end up with an 14 

undesirable situation. 15 

  So I'm just trying to explore that and whether or 16 

not some control would be appropriate. 17 

  MS. STEINGASSER:  That does seem like something 18 

we should look at more closely. 19 

  DIRECTOR ALTMAN:  Yes.  I mean maybe what we need 20 

to do is -- 21 

  MS. STEINGASSER:  As far as the ground floor, we 22 

didn't require it was in the C-R because we did feel that the 23 

25 percent as far as having any adverse impact could be 24 

absorbed through the activity of the remaining of the building. 25 
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 We also felt that in those kind of circumstances they do tend 1 

to put them on the first floor because of the load that's 2 

required, the weight that the floor needs to be able to carry. 3 

 So usually they would be below ground or on the first floor.  4 

So it is somewhat of a trade-off. 5 

  DIRECTOR ALTMAN:  I think there is a good point, 6 

though, maybe that we could follow up on and look at how the 7 

first floor, that the entire first floor would not be dedicated 8 

to an all EEF use.  In other words, that it may be that part of 9 

the first floor would end up being dedicated to it, but not the 10 

frontage, for example, the street frontage. 11 

  MS. STEINGASSER:  Right. 12 

  DIRECTOR ALTMAN:  So you want to have retail, it 13 

may be at the backend of the building. So you can still 14 

accommodate them, but get the desired effect that we need. So 15 

maybe there's a way to write that in as one of the criteria. 16 

  CHAIRPERSON MITTEN:  Right.  I mean, we had some 17 

discussion in some of the special exception cases about 18 

animating the streetscape.  And so however that gets 19 

accomplished.   I mean, clearly your typical EEF 20 

doesn't accomplish that. 21 

  I also had a question about in the definition 22 

that's proposed that the threshold size would be 1500 square 23 

feet and then in your report there was a discussion about these 24 

"pop" rooms and that they range in size from 500 to 8,000 25 
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square feet.  And I just wanted to know how you reconciled that 1 

need of these "pop" rooms with the size that you're 2 

recommending in the definition of an EEF? 3 

  MS. STEINGASSER:  Well, the definition in the EEF 4 

was geared to provide the optical transition nodes for the 5 

cable television system.  They were extremely concerned that 6 

anything smaller, that would not allow them to extend their 7 

cable services. So we worked with their engineers to come up 8 

with that figure. 9 

  But the "pop" rooms are really a hard thing for 10 

us to get a handle on because we don't know where they are. 11 

Every building has one to some degree and they vary in size. 12 

  Our survey of providers and building in other 13 

cities gave this range between 500 and 8,000 square feet.  But 14 

the definition exclusion being the 1500 square feet for a 15 

building is used more for the cable television specifically. 16 

  CHAIRPERSON MITTEN:  Let me ask you a question 17 

because I don't know how this works.  Somebody is building an 18 

office building or they have an office building and they're 19 

going to put in an optical node thing or they're going to put 20 

in a "pop" room, or they're going to put in an EEF. 21 

  MS. STEINGASSER:  Yes. 22 

  CHAIRPERSON MITTEN:  And they go and they get a 23 

building permit and they write -- I mean how is that going to 24 

be captured?  How are all these distinctions going to be 25 
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captured in the reality of enforcing these regulations? 1 

  MS. STEINGASSER:  As we go through the building 2 

permit process what they've done in the past is just identify 3 

as a telecommunications facility or a telecommunications 4 

switching facility, in which case the Zoning Administrator will 5 

snag it for special exception review as needed or process it by 6 

right. 7 

  In this case, there will be some education 8 

involved in having them set aside and monitoring the square 9 

footage that comes through, and be able to calculate when a 10 

building has hit its threshold and when it needs to go forward 11 

to another category. 12 

  When they come through, an optical transition 13 

node for the cable television system should be distinguished 14 

separately from a data center EEF or a "pop" room, which would 15 

really be more of a switching facility with a smaller presence 16 

within the building itself. 17 

  CHAIRPERSON MITTEN:  So potentially somebody 18 

could write on an application telecommunications facility and 19 

that could really be telephone, it could be fiber and stuff or 20 

it could be cable television? 21 

  MS. STEINGASSER:  It could be. 22 

  CHAIRPERSON MITTEN:  So it seems to me that 23 

there's going to have to be some kind of follow up by the 24 

Zoning Administrator.  If you put down this general term 25 
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telecommunications facility, they're going to have to probe 1 

that? 2 

  MS. STEINGASSER:  Right.  Yes, ma'am. 3 

  CHAIRPERSON MITTEN:  Okay. Is there any other 4 

possible choices beyond those three; telephone, television or 5 

whatever, fiber? 6 

  MS. STEINGASSER:  Oh, yes. 7 

  DIRECTOR ALTMAN:  Something without the tele.  8 

Just communications. 9 

  MS. STEINGASSER:  Yes.  It could be 10 

communications equipment, it could be computer storage, it 11 

could be any kind of -- 12 

  DEP. DIR. McCARTHY:  Right.  And it's not even 13 

that simple in terms of the telephone, because of the 14 

proliferation of what the industry calls CLEXC, competitive 15 

local exchange carriers.  And they have been very associated 16 

with the "pops" and a service related to some of the other data 17 

server equipments as well.   18 

  So we need to work with the Zoning Administrator. 19 

 And we've had some conversations in passing about how this 20 

makes his job more complicated because the technology is 21 

evolving all the time.  So even if we come up with just one set 22 

of questions now that could be asked to further follow up, if 23 

the answer is telephone switching station; that's something 24 

that will need to be continually updated. 25 
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  CHAIRPERSON MITTEN:  Is there anything more that 1 

we could now to clarify?  Because, for instance, telephone 2 

exchange is not a defined term in the zoning ordinance.  And 3 

we're tossing around a lot of new terms and it makes for 4 

someone, a developer or someone just trying to use a building, 5 

if they open up the zoning ordinance they're not going to have 6 

the whole universe of information there.  So is there something 7 

more that we could do to clarify the situation now? 8 

  DEP. DIR. McCARTHY:  Well, actually, in some of 9 

the forms that we held we were advised or came across a 10 

glossary for the industry that's been published which, I 11 

suppose one thing we could think about is having that serve the 12 

same function with regard to these regs that Webster's has or 13 

use the definitions that are used by the industry in that 14 

glossary; although I don't know if that's copyrighted property 15 

of the particular glossary and those definitions.   16 

  We could certainly do some more research about -- 17 

you know, there are now many websites and there's just an 18 

explosion of information about these facilities.  So maybe we 19 

could find some commonly accepted terms that would not be 20 

copyrighted but would be enough used within the industry that 21 

we could propose that as an addition to ? 199. 22 

  CHAIRPERSON MITTEN:  I can see that there will be 23 

a lot of confusion and there perhaps could be two things 24 

happening:  The Zoning Administrator sending cases that are 25 
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really not intended to be captured through the EEF regulations 1 

and then at the other extreme maybe missing things that we 2 

intend to capture.  So the more clarity that we can give now, I 3 

think would be helpful. 4 

  MS. STEINGASSER:  Well, that's one thing we found 5 

when we surveyed both the industry as well as the other cities. 6 

 People don't use the terms similarity from coast-to-coast.  7 

They use them interchangeably, whereas some people are very 8 

distinct between the co-location or server farm.  And there 9 

isn't a consistency in how the words are used and that's why we 10 

tried to come up with something broad enough to capture.  But 11 

you're right, we could be swinging in too much -- 12 

  CHAIRPERSON MITTEN:  Anything that we could do to 13 

make it easier and more understandable I think would be 14 

helpful. 15 

  COMMISSIONER FRANKLIN:  Excuse me, Madam Chair.  16 

This is a very interesting line of questioning. 17 

  Could somebody file an application for a light 18 

industrial use and just call it light industrial? 19 

  MS. STEINGASSER:  I don't believe so.   20 

  COMMISSIONER FRANKLIN:  No. 21 

  MS. STEINGASSER:  I believe they would have to 22 

identify what type of use they were within the zoning category. 23 

  COMMISSIONER FRANKLIN:  Okay. 24 

  CHAIRPERSON MITTEN:  Any other questions for the 25 
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Office of Planning? 1 

  COMMISSIONER FRANKLIN:  Just one other.  In 2 

looking, these are really highly refined and, in some cases, 3 

perhaps overly refined criteria set forth in this draft.  I'm 4 

looking at 745.3 and 745.4 and 745.5.  And without necessarily 5 

taking the time at this point to go into the details of these, 6 

it seems to me that some effort ought to be made to simply and 7 

maybe combine some of these.  8 

  And I also don't know how the Commission should 9 

consider the economic development potential of an area and how 10 

that gets factored into the judgment.  And I'm just wondering 11 

whether even that is relevant in terms of the criteria that you 12 

have set forth. 13 

  There seems to be a redundancy in those sections 14 

that somebody ought to take a look at. 15 

  That's all. 16 

  CHAIRPERSON MITTEN:  Thank you. 17 

  COMMISSIONER HOOD:  Madam Chair, I just want to 18 

ask Ms. McCarthy, I wasn't clear on whether or not the Office 19 

of Planning was recommending that the Zoning Commission 20 

continue to hear the EEFs or what.  I wasn't clear on that 21 

discussion. 22 

  DEP. DIR. McCARTHY:  I think our position was 23 

that we could see arguments both ways.  Because of the 24 

Commission's familiarity, keeping it within the Commission but 25 
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because of the fact that it is now moving into more of a 1 

classic special exception set of situation with standards to be 2 

applied and the like, that the argument could be made for it 3 

being more logically returned to the Board of Zoning 4 

Adjustment.    And I think there are some legal 5 

aspects of it, and I don't want to Mr. Buffo on the spot.  I 6 

don't know if the Corp Counsel's office is prepared to talk 7 

about that now, because it was something we really hadn't -- we 8 

had just assumed when we were writing our report, as you saw 9 

from the report, that it was going to remain with the 10 

Commission.  And when this issue came up today, we thought 11 

about it and thought exactly that there were arguments that 12 

could be made on each side.  So, we'd be happy to work more 13 

with the Corp Counsel and come back with a formal suggestion  14 

or if Corp Counsel wants to comment on that. 15 

  CHAIRPERSON MITTEN:  Mr. Buffo, did you want to -16 

- 17 

  MR. BUFFO:  No, I have no comment to make now.  18 

But we'd certainly be happy to revisit that. 19 

  I don't know what was discussed between others 20 

and Ms. McCarthy. 21 

  COMMISSIONER HOOD:  Okay.  Thank you. 22 

  CHAIRPERSON MITTEN:  Thank you. 23 

  And I would like to reiterate what Mr. Hood said, 24 

which is I think that you are to commended for getting out in 25 
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front on this and taking the heat, I think it was well worth 1 

it.  So, thank you very much for your efforts. 2 

  Any reports of other government agencies?  All 3 

right. 4 

  We'll take testimony from any ANCs that are here, 5 

any ANCs that are represented. 6 

  Mr. Berry, come on forward. 7 

  And if we could get a copy of the Power Point 8 

presentation for the record, that'd be great.  Thank you. 9 

  MR. BERRY:  Good morning. 10 

  CHAIRPERSON MITTEN:  Good evening. 11 

  MR. BERRY:  Madam Chairperson, members of the 12 

Zoning Commission, I just want to -- 13 

  CHAIRPERSON MITTEN:  Could you state your name 14 

for the record? 15 

  MR. BERRY:  My name.  I'm sorry.  Is James Berry. 16 

 I'm the Chairperson of Advisory Neighborhood Commission 5-C. 17 

  Our Commission area is located in the so-called 18 

NOMA area as well as parts of Edgewood, Eckington, 19 

Bloomingdale, parts of Shaw. 20 

  And we've compiled experience with electronic 21 

equipment facilities.   22 

  On the outside, I'd like to congratulate and 23 

thank the Zoning Commission for coming up with emergency 24 

regulations to kind of float the process and the Office of 25 
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Planning for taking a thoughtful look at how this issue is 1 

going to be regulated. 2 

  I wanted to speak very specifically I guess to 3 

what Mr. Hood raised, and that is those electronic equipment 4 

facilities that are approximate to residential communities, 5 

because that's the situation that we face. 6 

  Interestingly, we've had three experiences so 7 

far.  In each instance the developer or the owner of the 8 

facility has been quite cooperative with our efforts to work 9 

with them and to negotiate agreements with them.  But we 10 

believe, frankly, that we wouldn't have got their attention, 11 

certainly not their level of attention had there not been a 12 

process by which they had to come before us and at least ask 13 

how we felt about it. 14 

  In the first instance, interestingly -- and I'll 15 

show you the variety that I think kind of makes the point for 16 

me. 17 

  In the first instance, it was Teleplace at 175 R 18 

Street.  And we engaged in a series of discussions with Chip 19 

Glasgow on behalf of Teleplace.  And, interestingly and as fate 20 

would have it, on the two occasions on which we were supposed 21 

to vote on the issue, it snowed and we didn't have a quorum on 22 

both occasions.  But because of our conversations with Mr. 23 

Glasgow, interestingly and thankfully -- I want to thank him 24 

publicly -- a lot of the recommendations that we made got 25 
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factored into the order that the Board ultimately approved with 1 

respect to the site. 2 

  That is, we asked them to look at McKinley High 3 

School, the high technology center that's going to be there, 4 

and find out if they could develop some sort of relationship, 5 

mentoring kind of relationship between Teleplace once it got up 6 

and running and the students there, you know, perspectively.  7 

And they agreed to it.  It become a part of the order, and we 8 

thought that was kind of a win/win. 9 

  But he certainly, I would dare suggest and not 10 

disrespectfully, but he probably wouldn't thought of that, 11 

wouldn't have known that had he not a chance to interface with 12 

us I mean, you know, realistically. 13 

  The second instance we had with Jamar Ltd or 14 

incorporated at 70507 Edgewood.  And in the same instance we 15 

negotiated with Ms. Prince, we met with her a number of times, 16 

we worked out a memorandum of understanding which she and her 17 

client were very supportive of.  We talked about issues like 18 

security, we talked about a trash problem that we've been 19 

having in the area.  They even volunteered to help us with a 20 

liquor store, an ABC matter in that area that was plaguing the 21 

whole community.  So we were forming a relationship as 22 

neighbors in addition to working out the arrangements that 23 

impacted the electronic equipment facility.  And we supported 24 

that.   We worked out a situation which we thought was 25 
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win/win. 1 

  In the third instance, interestingly, it was one 2 

of the examples that was used today as a bad design, the MCI 3 

location on 1845 3 rd Street or 4th Street.  And I must say that 4 

Ms. Cunningham, who is their representative, we used the zoning 5 

process -- not zoning, the permitting process through DPW to 6 

get their attention because they were able to move -- as a 7 

matter-of-right it was before the emergency regulations.   8 

  And I must say in their defense, if you will, 9 

that they presented a plan that would have addressed many of 10 

the problems about which you spoke with the landscaping and 11 

that kind of thing, but we've been in this process under 12 

negotiation with them which has precluded their getting permits 13 

before now to do that.   14 

  So, I don't want to their apologist, but I want 15 

to certainly admit that it was their negotiation with us that 16 

has slowed that thing down considerably.  And it wasn't them 17 

being bad neighbors, okay.   18 

  But I will say this:  One of the issues that we 19 

did have with them involved the barbed wire, the so-called 20 

fortress mentality.  There was something intuitively that 21 

troubled us about that that we didn't know what to call it.  22 

But it did look more like a jail than it did like a building, 23 

and it was literally across the street from a residential area. 24 

  Now, I know that the Post Office, which is 25 
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adjacent to it, has barbed wire as well and I know that would 1 

be the counter argument.  But the point is that I think that 2 

looking at how these facilities interface with communities and 3 

having a means by which, especially communities like ours -- 4 

our ANC area covers that whole railroad area and the value of 5 

having those facilities approximate to railroad tracks and the 6 

fiber optic wiring and that kind of stuff.  I mean that it's 7 

useful to have some means by which to do that.  And I didn't 8 

see that in here, a means by which we could present our views 9 

and maybe negotiate some sort of reasonable agreement with the 10 

owners. 11 

  And maybe Mr. Hood's recommendation of also 12 

applying the same consideration that you would to waterfronts 13 

and Metro Stations to people who live in those places next to 14 

those facilities would be a good idea. 15 

  And I just came to share that view. 16 

  CHAIRPERSON MITTEN:  Thank you very much.  I 17 

mean, it's good that we can explore this perspective because I 18 

think it was one that had been overlooked. 19 

  MR. BERRY:  Okay. 20 

  CHAIRPERSON MITTEN:  Any questions for Mr. Berry? 21 

  COMMISSIONER HOOD:  Madam Chair, I just wanted to 22 

ask Commissioner Berry, the proposal for the waterfront and the 23 

Metro Stations is 1250 feet.  I can think of some others where 24 

that would just make other things happen.  Do you think that's 25 
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too many feet to include for residential?  Would you recommend 1 

something like -- I have here in my notes, I was thinking like 2 

250 or 300 feet.  In your community, would you think that would 3 

be substantially enough? 4 

  MR. BERRY:  I would for the larger distance than 5 

the smaller distance, the 1250 feet or whatever it was. 6 

  COMMISSIONER HOOD:  1250?  If it was 1250 those 7 

three that you just called, if they came through the process 8 

after we put in the limit, would they be able to be stationed 9 

where they are? 10 

  MR. BERRY:  I would think so. Yes, they would 11 

easily qualify.  The ones in our neighborhood are like directly 12 

across the street from residential areas. 13 

  I mean, like 175 R is diagonally across the 14 

street from a block of houses. 15 

  The 4th Street one is diagonally across the street 16 

from houses. 17 

  The only one I don't know about is 70507 Edgewood 18 

is under a bridge, but I imagine it would fall into that 1250 19 

feet. 20 

  COMMISSIONER HOOD:  Okay. Okay.  Or at least it 21 

would be set back a little further? 22 

  MR. BERRY:  Right. 23 

  COMMISSIONER HOOD:  Okay.  Thank you. 24 

  CHAIRPERSON MITTEN:  Mr. Franklin? 25 
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  COMMISSIONER FRANKLIN:  Yes.  Mr. Berry, I'm glad 1 

that you mentioned the McKinley mentoring proposal, because I 2 

remember that as a distinctive advantage at 175 R, or was it -- 3 

  MR. BERRY:  I should also mention that Jamar Ltd. 4 

also agreed to that, too.  The one on 70507 Edgewood.  And, in 5 

fact, MCI is going to, once we finalize our agreement, they 6 

agreed to do some things as well. 7 

  COMMISSIONER FRANKLIN:  My question is has the 8 

contours of that program become more definite over the last 9 

several months?  What is really entailed there? 10 

  MR. BERRY:  They're flushing it out as we speak. 11 

I'm told that they're looking at it more broadly as a 12 

Blow/McKinley -- I forget the data that they replied to -- 13 

something like high tech campus kind of idea where they're 14 

trying to connect the two schools as magnet schools.  I'm told 15 

that curriculum has been developed.  Architects have done the 16 

spacial design for McKinley and they're trying to run it 17 

through like a community review to make sure that there's buy-18 

in and support for it. 19 

  But according to the people from the D.C. Public 20 

Schools and the Mayor's office, in September 2002 is when they 21 

expect to matriculate the first group of students.  Now, that's 22 

what they tell us. 23 

  COMMISSIONER FRANKLIN:  Thank you. 24 

  CHAIRPERSON MITTEN:  Thank you very much for 25 
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coming down. 1 

  MR. BERRY:  Thank you for having us. 2 

  CHAIRPERSON MITTEN:  Any other ANC 3 

representatives? 4 

  All right. Now we'll move to organizations and 5 

persons testifying in support. And I have a list up here of 6 

folks that have signed up and if there's anyone else, we'll 7 

pick you up at the end. 8 

  What I'd like to do is for those individuals who 9 

are representing an organization or a corporation who happens 10 

to be interested in this, to the extent there are duplicates, 11 

one representative one get five minutes and then the second 12 

will get three. 13 

  So I'll have Norman Glasgow, Jr., Steve Sher and 14 

Chris Collins come forward.  And if you're representing a user, 15 

state that so we can keep track of who gets five and who gets 16 

three. 17 

  MR. GLASGOW:  Chris is going to be here with 18 

DCBIA, so his presentation is really different than Steve's and 19 

mine. 20 

  CHAIRPERSON MITTEN:  All right.  Great.  Fine.  21 

Just so I don't have to interrupt you later, you're 22 

representing? 23 

  MR. GLASGOW:  I'm representing Union Station 24 

Venture. 25 
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  CHAIRPERSON MITTEN:  And, Mr. Sher, you're 1 

representing? 2 

  MR. SHER:  The same. 3 

  CHAIRPERSON MITTEN:  Okay.  So you're going to 4 

get three, three minutes.  Okay. 5 

  MR. SHER:  We won't take long. 6 

  CHAIRPERSON MITTEN:  Okay.  Good.  I just want to 7 

be clear so I don't have to interrupt. 8 

  Mr. Glasgow, please, go ahead. 9 

  MR. GLASGOW:  All right.  Thank you, Madam Chair, 10 

members of the Commission. 11 

  For the record, my name is Norman M. Glasgow, Jr. 12 

of the law firm of Holland & Knight.  And here with me this 13 

evening is Mr. Stephen Sher. 14 

    I'm just going to talk briefly about one of the 15 

properties that's involved in this, and that is a site that is 16 

occupied by the 131 M Street building.  I'm using that as just 17 

a frame of reference, because the site is the 250,000 square 18 

feet that surrounds it. 19 

  We appreciate the work that the Office of 20 

Planning has done in this area and with the EEFs just generally 21 

as they've formulated those regulations. 22 

  The comments that I will be making with respect 23 

to the regulations are with respect to some of the larger 24 

sites, in particular.  This site has about 250,000 square feet 25 
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of vacant ground around the building.  And we are looking at 1 

putting up one more EEF building.  The rest of the site we 2 

would be developing as office use that would front on First 3 

Street and on M Street, and on L Street. 4 

  And particularly what we are looking at is a 5 

situation under the regulations where we would probably be 6 

within the 25 percent rule, but we're not going to be building 7 

all these buildings at once.  It's a major developing going on 8 

in that area, and Mr. Sher will be talking about potential 9 

provision within the regulations that would deal with that 10 

within the special exception context.  And also an issue that 11 

Steve and I were addressing earlier today is if we're going to 12 

be using to a special exception situation, for whatever the 13 

site is we want to go one agency for, I'll call it, one-stop-14 

shopping.  In other words, if you are going for a special 15 

exception for an EEF, then we also want to be able to at the 16 

same time get any relief that we would need with respect to 17 

I'll call it a side yard or rear yard, or something else. We 18 

don't want to go through two different processes. 19 

  So, unless the Zoning Commission has variance 20 

authority, it may be that the wiser choice because of that 21 

would be to have all the processes be handled by the Board of 22 

Zoning Adjustment.  Because when these EEFs are in a position 23 

to move forward, they do want to move forward with some 24 

rapidity.  And I think it would be a problem and a waste of 25 
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resources to have a situation where you go to the Zoning 1 

Commission for the EEF itself and then you have a variance or a 2 

special exception dealing with the physical building, a rear 3 

yard variance, and then all of a sudden the city's telling the 4 

people "Well, now go to the Board of Zoning Adjustment for 5 

that."  I think that's a problem.  However it's handled, it 6 

needs to be handled in one place.   7 

  I think there may be a legal issue involved with 8 

respect to the Zoning Commission being able to grant variances. 9 

 That would have to be looked into by Corporation Counsel.  And 10 

we can take a look at that with Corporation Counsel. 11 

  That is the principle items that I wanted to 12 

bring to your attention, those two issues.  One, where you have 13 

a very large site that will have multiple buildings on it.  I 14 

think it's probably better, particularly in this site where we 15 

have the railroad tracks, we want to put the EEF building in 16 

the back toward the railroad tracks. The front of the site 17 

would be developed with office buildings along First Street, 18 

which we think, and I think we've discussed it with the Office 19 

of Planning, will be the main street in that area.  That would 20 

be fronted with office buildings.  L Street would have office 21 

buildings. And then in the middle in the back is where we would 22 

be looking at putting an EEF.  And we think the best way to 23 

develop that is in a single structure toward the railroad 24 

tracks in the interior of the site with the street frontages, 25 
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other than the existing Woodward & Lothrop Building, being 1 

traditional office use. 2 

  And that's all I had to say. 3 

  CHAIRPERSON MITTEN:  Okay. Any questions for Mr. 4 

-- oh, let's just go through all three. 5 

  MR. SHER:  Well, Madam Chair, for the record my 6 

name is Stephen E. Sher, the Director of Zoning and Land Use 7 

Services with the law firm of Holland & Knight. 8 

  Chip sort of covered in general terms what I was 9 

going to say also.  I would point specifically to the language 10 

that we have proposed to carry out the recommendation that Chip 11 

just made about a situation where the building in the ultimate 12 

stage will be less than 25 percent of the entirety, but due to 13 

the phasing may be more than 50 percent, may even a 100 percent 14 

of that particular phase of the development.  So we've proposed 15 

language under what we've called 745.3 on the second page of 16 

the multipage document that we gave you that we think tries to 17 

address that. 18 

  Recognizing that this is still a special 19 

exception process.  It isn't a matter-of-right.  It still means 20 

you've got to go to the Board, but that the Board is able to 21 

approve of that kind of a situation where the single building 22 

exceeds 50 percent though in the entirety it would be less than 23 

what would otherwise be required.   That's the one point. 24 

  The second point on whether you decide to assign 25 
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this to yourselves to continue to review these things or 1 

whether you put them back with the BZA, which handles the great 2 

majority of other special exceptions.  Again, I think as Chip 3 

indicates before, a question is just you want to put this all 4 

in one place. You want to have one body decide everything 5 

having to do with this development. It doesn't make sense to 6 

come here for the basic use question and then have to go back 7 

to the Board if you've got a parking issue a rear yard 8 

question, or some other reason that requires a variance. 9 

  Since the statute seems to assign to the BZA the 10 

sole authority to grant variances, it seems like maybe the best 11 

way to do this is to put these things back in front of the BZA. 12 

 The other alternative is to write some other kind of 13 

regulation into what you're giving to yourselves to do to give 14 

you the authority to deal with would otherwise be dealt with by 15 

the BZA. 16 

  Either way, as long as an applicant only has to 17 

go to one place, that's what we think should happen.  So that 18 

you don't have to go sequentially from the Commission and then 19 

to the Board. 20 

  CHAIRPERSON MITTEN:  Thank you.  Thank you. 21 

  Mr. Collins. 22 

  MR. COLLINS:  Good evening.  My name is 23 

Christopher Collins.  I'm with the law firm of Holland & 24 

Knight.  I'm here on behalf of D.C. Building Industry 25 
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Association.   1 

  I've submitted to you testimony to be given by 2 

David Briggs, whose the Chairman of the D.C. BIA Legislative 3 

and Government Affairs Committee. He could not be here this 4 

evening.  I am the Secretary of the organization and a member 5 

of the Executive Committee. He's asked me to give the 6 

testimony.  I'll just briefly describe the three issues that 7 

are raised in the written testimony, which you can read at your 8 

leisure. 9 

  The three issues raised are, number one, where 10 

there's a percentage of gross floor area restriction that 11 

instead you consider making it a linear restriction similar to 12 

CBRS.  The spacing between EEF uses would achieve the stated 13 

planning goals and would also allow for more realistic 14 

development regulations for EEFs because limitations on a 15 

percentage of a building are, in some instances, very difficult 16 

for EEFs to handle when you are required to have a mixed use. 17 

  Percentage of gross floor area requirements 18 

require that there be a mix of uses rather than having the 19 

building devoted to solely EEF uses.  The regulation is not a 20 

percentage of the permitted gross floor area, it's a percentage 21 

of the gross floor area of the building.  I'm sorry, not a 22 

percentage of the FAR, but rather a percentage of the gross 23 

floor area of the building. So it requires a mix of uses. 24 

  A full building of EEF uses interspersed with 25 
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other uses is a more realistic type of development for EEFs and 1 

it would achieve the stated planning goals. 2 

  Secondly, with regard to restrictions in the C-M 3 

zones near Metrorail Stations, the current draft regulation 4 

requires special exception approval if the EEF is within 1250 5 

feet of a Metrorail Station entrance.  And this is to represent 6 

a convenient walking distance from Metrorail. 7 

  In 1984 this body adopted amendments to the 8 

parking regulations, and in those regulations they adopted 800 9 

feet as the benchmark for a convenient walking distance from 10 

the Metrorail station.  That's in ? 2104.   11 

  And the recommendation is that for consistency in 12 

the regulations that you continue to use 800 feet as the 13 

benchmark for a convenient walking distance from Metrorail 14 

Station. 15 

  The third point is to amend the definition of 16 

EEFs to address all situations.  I think the definition has 17 

some exclusions in it which are admirable in their attempt to 18 

identify all the scope of those uses which should be exempted 19 

from EEFs.  And I would like to suggest one more, or simply 20 

maybe get clarification. And that is to exempt EEFs that are 21 

currently existing which were leased or otherwise occupied as a 22 

matter-of-right but which have not yet been completely built 23 

out with building permits. 24 

  The current proposal exempts EEFs that are 25 
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existing, invested or duly approved by the Zoning Commission. 1 

  What we're suggesting is on the third page of the 2 

testimony to add a provision to exempt an existing EEF which 3 

occupies at least 50 percent of the gross floor area of the 4 

leased space within a building by that EEF for EEF purposes as 5 

of the date of this regulation pursuant to a valid CFO, but for 6 

which construction and occupancy of the entire leased space had 7 

not yet been completed. 8 

  In those instances where there was an intention 9 

to occupy an entire space, the lease was for the entire space, 10 

the building permits was gotten in stages as the business 11 

increased as a matter-of-right.  And now with the new 12 

regulations the building permit cannot be issued without going 13 

to either this body or to the Board of Zoning Adjustment. And 14 

we're simply requesting that that be recognized as an exemption 15 

as well. 16 

  Thank you. 17 

  CHAIRPERSON MITTEN:  Thank you.   18 

  Any questions for these folks?  Please. 19 

  COMMISSIONER FRANKLIN:  Mr. Glasgow, your 745.3 20 

proposal, I assume this multiphased development would be in 21 

every case by the same applicant? 22 

  MR. GLASGOW:  Not necessarily, because when you 23 

bring that before the Board of Zoning Adjustment or before the 24 

Zoning Commission, however you resolve that issue, you would 25 
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have the site.  And the site would be covered by the Board 1 

order.  Therefore, in a sense, if you built an EEF building and 2 

build one office building and sold two office pads to somebody 3 

else, they'd still be covered by that order. 4 

  COMMISSIONER FRANKLIN:  So it's sort of like a 5 

PUD? 6 

  MR. GLASGOW:  I think -- 7 

  COMMISSIONER FRANKLIN:  In other words, you're 8 

saying that if there were some ultimate transaction that maybe 9 

severed the property from the one that had been permitted, the 10 

property would be sold subject to the same controls? 11 

  MR. GLASGOW:  Yes, because the order, the special 12 

exception order would cover the site. 13 

  COMMISSIONER FRANKLIN:  Okay.  Would cover the 14 

entire site and therefore limit a subsequent owner from 15 

developing another EEF, or whatever? 16 

  MR. GLASGOW:  That's correct.  And I don't think 17 

it would be like a PUD.  The land area would be the only 18 

similarity because you wouldn't, for instance, probably not 19 

have designed the other office buildings that would be going 20 

around. 21 

  The office market in that area right now has been 22 

spotty, put it that way. 23 

  COMMISSIONER FRANKLIN:  Yes. 24 

  MR. GLASGOW:  And that's charitable. 25 
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  COMMISSIONER FRANKLIN:  Well, I would suggest 1 

then tinkering with the language here.  For example, there's a 2 

reference to permitted gross floor area of the entire project 3 

and we may not have an entire project at that time in terms of 4 

the design? 5 

  MR. GLASGOW:  That's true. 6 

  COMMISSIONER FRANKLIN:  So there ought to be some 7 

signal in the language that the special exception order would 8 

encompass all of the land area that is proposed for ultimate 9 

development.   10 

  I'm just thinking out loud now.  Suppose somebody 11 

decides if that language existed that -- oh, that's okay.  I'll 12 

withdraw that question. I think that's it covered. 13 

  But I think something ought to alert either the 14 

Board or the Commission or the Zoning Administrator the fact 15 

that that order encompasses something that hasn't even been 16 

designed. 17 

  MR. GLASGOW:  Yes. Yes.  The Zoning Administrator 18 

is going to need to be aware.  And generally through their 19 

system, certainly historically, they've been able to track what 20 

orders are going with what properties, particularly through the 21 

subdivision and other processes. 22 

  COMMISSIONER FRANKLIN:  Okay.  Thank you. 23 

  MR. GLASGOW:  Thank you. 24 

  CHAIRPERSON MITTEN:  Just to follow up on what 25 
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Commissioner Franklin was talking about.  I feel that there's a 1 

little clarity that needs to be added as well, because the idea 2 

of a multiphase development, what I would want to avoid is 3 

let's say you had a development that had already largely taken 4 

place and it was a series of office buildings and then all of a 5 

sudden an EEF were to be proposed and the notion behind that 6 

well we're going to take what would have been allowed in each 7 

of these existing office buildings and now consolidate that 8 

into an EEF. 9 

  So I think what you're suggesting is at the sort 10 

of genesis of the project is when this gets accomplished and 11 

how can we make sure that we capture that notion and not 12 

backfilling at some point later and taking space that would 13 

have otherwise been permitted for an EEF and consolidating it 14 

someplace. 15 

  So I think we're sympathetic to what you're 16 

proposing, we're just trying to refine the language a little 17 

bit, so if you could help us with that. 18 

  Mr. Hood, I interrupted you. 19 

  COMMISSIONER HOOD:  Madam Chair, thank you. 20 

  Mr. Collins, you mentioned about exempting 21 

buildings from existing EEF leases from coverage of the 22 

regulations.  Do you have an idea of how many we've kind of 23 

closed the door and how many projects out there?  Is there an 24 

abundance of them or is it maybe just one project in 25 
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particular? 1 

  MR. COLLINS:  Well, it was very specifically 2 

crafted to include those areas that are not only up and 3 

operating, but more than 50 percent operating.  And I don't 4 

think there are that many.  I know of at least one, which I'm 5 

not at liberty to identify, but I -- 6 

  COMMISSIONER HOOD:  I thought you might know of 7 

one. 8 

  MR. COLLINS:  There are several.  I mean, there 9 

can't be more than several. 10 

  COMMISSIONER HOOD:  And I just want to comment on 11 

Mr. Glasgow and Mr. Sher said.  I'm sure that it's not going to 12 

be an intent of the Commission to have you run back and forth 13 

to different bodies.  Because from my perspective, I believe 14 

that's not good business, friendly sense, for the city.  So I'm 15 

sure that we will deal with that accordingly. 16 

  CHAIRPERSON MITTEN:  If I could just follow up on 17 

the issue about the lease. I think, again, we're sympathetic to 18 

the situation, but can you offer us some more language that 19 

would help to nail down, so we don't have people slipping 20 

through saying "I had a lease."  But by creating some 21 

artificial situation how can we make sure that we're really 22 

capturing just the people that had expectations, longstanding 23 

expectations about building out gradually into a space?  I hope 24 

I'm conveying okay. 25 
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  MR. COLLINS:  Oh, absolutely.  I'd be happy to 1 

bring that back and consider that. I don't want to give an off-2 

the-cuff response that not well thought out. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  MR. COLLINS:  But I'm sure, as an example 5 

perhaps, it has to be demonstrated in some way that there does 6 

exist a lease. 7 

  CHAIRPERSON MITTEN:  Right. 8 

  MR. COLLINS:  Whether it's to the Zoning 9 

Administrator or how that's done. 10 

  CHAIRPERSON MITTEN:  Do you think that the lease 11 

has to be produced within a certain time frame so that we know 12 

that we've captured the universe of those?  I'm just -- 13 

  MR. COLLINS:  Registering as was done when the SP 14 

zones were changed in the '70s, registering your building, 15 

something like that might be done.   16 

  CHAIRPERSON MITTEN:  Something like that I guess 17 

would make me feel a little bit more comfortable.  So anything 18 

that you could propose to make that a little bit more clear 19 

would be helpful to me. 20 

  MR. COLLINS:  Sure. Sure.  All right. 21 

  CHAIRPERSON MITTEN:  Mr. Holman, did you have any 22 

questions? 23 

  COMMISSIONER HOLMAN:  Just one for Mr. Collins.  24 

I was just reading through what is essentially Mr. Briggs' 25 
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testimony and I was noticing that it seemed that the import of 1 

that testimony was that these regulations as currently proposed 2 

would make the city uncompetitive in terms of attracting these 3 

kinds of facilities.  And is it your testimony basically that 4 

if the amendments that you are proposing in the testimony or 5 

that he was proposing in the testimony were made, that that 6 

would change our competitive position?  Is that what I'm 7 

reading? 8 

  MR. COLLINS:  These are intended to address that 9 

concern, yes. 10 

  COMMISSIONER HOLMAN:  Okay.  Thank you. 11 

  CHAIRPERSON MITTEN:  Any other questions? 12 

  MR. COLLINS:  Madam Chair, I just had one other 13 

thing to add. I think that with respect to -- I don't know 14 

whether James is still here or not.  No, he's not here. 15 

  On the footage requirement that was being 16 

discussed, because I can understand where there is some desire 17 

to have some separation, and we worked on the Teleplace project 18 

very well.  We're probably only about 100 feet away from the 19 

residential zone, so there may have been some miscommunication 20 

with respect to the 1250 feet.  Because I don't think any of 21 

the projects that were mentioned would have met a 1250 foot 22 

requirement, which I think, Mr. Hood, you were alluding to.  23 

That's like three city blocks with the streets included. That's 24 

pretty significant distance. 25 
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  CHAIRPERSON MITTEN:  Well, perhaps -- 1 

  MR. COLLINS:  And I think the 250 feet or 200 2 

feet, that's about the width of a street plus half a block 3 

separation. 4 

  CHAIRPERSON MITTEN:  I know it would be helpful 5 

for us if you wanted to propose a distance that you thought 6 

would be appropriate, then we could consider everybody's views 7 

on that. 8 

  Mr. Hood, did you have something? 9 

  COMMISSIONER HOOD:  You covered it.  Thank you, 10 

Madam Chair. 11 

  CHAIRPERSON MITTEN:  Okay. 12 

  COMMISSIONER FRANKLIN:  I think in that vein it 13 

would be interesting if you could think of a greater distance 14 

which would effect the emergency generator, that is to say that 15 

if the emergency generator were more distant than the rest of 16 

the facility.  Because that's really the noise generating 17 

aspect of it. 18 

  MR. COLLINS:  Right.  And I think there have been 19 

some improvements in technology with respect to mufflers and 20 

baffles and other screening with respect to those facilities 21 

other than sticking it on the roof of the building like we saw 22 

in the one photograph. 23 

  COMMISSIONER FRANKLIN:  Well, our regulations 24 

can't necessarily require new technology, or do you think they 25 
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can?  Suppose somebody uses old technology? 1 

  MR. COLLINS:  Well, I think that there are the 2 

decibel levels and the other things that Ms. Steingasser talked 3 

about, so there has to be some sound deadening with respect to 4 

that or it does not meet the existing requirements within the 5 

zoning regulations on that. 6 

  COMMISSIONER FRANKLIN:  Have those been enforced, 7 

to your knowledge? 8 

  MR. COLLINS:  Well, I know if I thought I had a 9 

problem, I'd call up the Zoning Administrator and I'd say it's 10 

too loud and they will send somebody out there and check for 11 

sound. I'm aware of projects where that has occurred. 12 

  COMMISSIONER FRANKLIN:  Okay. 13 

  MR. COLLINS:  Not recently, but in the length of 14 

practice that I have, I know of the city going out and checking 15 

for decibel levels on certain sites. 16 

  COMMISSIONER FRANKLIN:  Mr. Collins, you might 17 

get together with Mr. Briggs and suggest to the Commission some 18 

specific language that reflects the general suggestions that 19 

you've made.  I think it would be very helpful. 20 

  MR. COLLINS:  Thank you. I will. 21 

  COMMISSIONER FRANKLIN:  All right. 22 

  CHAIRPERSON MITTEN:  Anything else? 23 

  Thank you all very much. 24 

  MR. COLLINS:  Thank you. 25 
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  CHAIRPERSON MITTEN:  Kevin Hurley and Pat Brown. 1 

 Claire Cunningham and -- I'm sorry, I can't read the last 2 

name, but it's Seth. 3 

  MR. MAIMAN:  Seth Maiman.  Maiman. 4 

  CHAIRPERSON MITTEN:  Maiman.  Sorry. 5 

  Mr. Hurley and Mr. Brown, are you representing 6 

the same group? 7 

  MR. BROWN:  Yes, we are. 8 

  CHAIRPERSON MITTEN:  Great.   9 

  MR. BROWN:  And to keep it simplified, I think 10 

I'll speak on behalf of Mr. Hurley. 11 

  CHAIRPERSON MITTEN:  Okay. 12 

  MR. BROWN:  My name is Patrick Brown from 13 

Greenstein, Delaman and Lux.  With me is Kevin Hurley, an 14 

officer of CSX, which is the owner and developer of Capital 15 

Commerce Center, which to focus you on its location, Florida 16 

and New York Avenue.  The FedEx distribution center there is on 17 

the corner of that project.  Harry Thomas Way, which is soon to 18 

become a public street, cuts through the project.  19 

  That project is still far from complete, but was 20 

developed in accordance with the large tract review process 21 

back in the 1980s. 22 

  And I would like to urge and recommend the 23 

Commission to revisit the Office of Planning recommendation 24 

that was included in their presentation as to making an 25 
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exception or recognition of the large tract review process and 1 

those properties that are zoned C-M and M, the industrial 2 

zones. 3 

  It provides, I think, a lot of benefit to the 4 

process which meets the criteria and the purpose of the 5 

regulations. It also, I think, offers a better solution because 6 

it offers continuity. 7 

  A project like CSX's project here, started with 8 

large tract review.  It's going to have to continue with large 9 

tract review, but then too, again, have to divert to the Zoning 10 

Commission or the BZA in a special exception process is just 11 

the kind of conflicting multi-stop process that I don't think 12 

anybody wants to encourage.   13 

  I think if you looked at the large tract review 14 

process and also as it relates to Capital Commerce Center, 15 

you'll find the heightened level of scrutiny that is nowhere 16 

intended here in these proposed regulation. You'll find design 17 

and architectural and other planning restrictions and 18 

requirements that go well beyond the intent of these 19 

regulations. 20 

  So I think by recognizing the process that exists 21 

and will continue to exist, I think you do a service to the 22 

overall process as well recognize the responsibilities of a 23 

developer who is in the large tract review process and must 24 

continue that. 25 
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  The concerns raised by Corporation Counsel, I 1 

think, are ones that we can address.  We can't address them I 2 

don't think in a drafting session tonight, but again I think 3 

those are things that if sound minds get together, we can 4 

resolve it in such a way that we recognize that large tract 5 

review, as it is based on the property and its size, is a 6 

condition like distance from the Metro or any other conditions 7 

that distinguish properties and can be taken into account in a 8 

way that works for the Corporation Counsel's office, but also 9 

works for the process and then recognizes large tract review. 10 

  So I think I'd leave it that subject to questions 11 

or Mr. Hurley wants to add anything. 12 

  CHAIRPERSON MITTEN:  All right. Great.  We'll 13 

have the rest of the testimony and then we'll go to questions. 14 

  Mr. Cunningham, or Mr. Maiman. 15 

  MR. MAIMAN:  My name is Seth Maiman, and I'm 16 

senior manager for government affairs for WorldCom.  And with 17 

me is Claire Cunningham, our zoning and permitting specialist. 18 

  I have some brief reading testimony.  I'll submit 19 

it and I'll just try to paraphrase it. 20 

  WorldCom's concerns with the regulations are that 21 

it basically hampers what is already a very difficult job of 22 

finding a suitable site for our EEF. You know, the District of 23 

Columbia wants to be a tech city, and we work very closely with 24 

the Public Service Commission whose working very hard to 25 
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develop telephone competition in the city.  When our company 1 

looks to site an EEF, there are several factors most of which 2 

if you aren't already familiar with you've become familiar with 3 

in recent months, you know, they include everything from the 4 

cost of the real estate to building security, and ceiling 5 

height and floor weight capacity, including systems and 6 

generators, etcetera, etcetera, etcetera.  Probably the most 7 

important factor, at least in our sort of single server 8 

scenario that was painted earlier, is the geography vis-à-vis 9 

our existing network and our customers.   10 

  What becomes most important is that we have to 11 

site these facilities, basically, where the market takes, us 12 

which is both where our network is, which is fiber optic rings 13 

in a city underground.  Sometimes they're along rail right of 14 

ways, and also where our customers are. 15 

  Our concerns are is that the further we're driven 16 

away from where those customers are and where our network is, 17 

not only does our cost go up, we also tear up the city streets 18 

more.  We also are doing some interesting work with the 19 

Department of Public Works Division of Transportation, which 20 

all of you are familiar with, as they try to get a handle on 21 

that and control that as much as possible.   22 

  Logic dictates that the further away from where -23 

- I mean, basically an example, if our EEF is across the street 24 

from a customer, we lay the fiber across the street and we're 25 
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done.  If it's several miles away, that increases our costs and 1 

we're also tearing up streets through that route. 2 

  Also some of our generalized concerns.  We've 3 

expressed concerns to other agencies within the city how one 4 

part of the city doesn't work with the other in trying to get a 5 

big picture, and that's one of the issues we're trying to raise 6 

here tonight.  Some of the more specific zoning questions, and 7 

I will state for the record that I am not a zoning expert. I am 8 

learning what all these zoning designations are.  So, if you 9 

have any questions or if Mrs. Cunningham wants to add anything, 10 

I'll leave it at that. 11 

  CHAIRPERSON MITTEN:  All right.  Did you want to 12 

add anything? 13 

  MS. CUNNINGHAM:  Hi.  I'm Claire Cunningham.  I 14 

work for MCI WorldCom . 15 

  I have worked closely with the ANC group in Ward 16 

5-C.  I was a little disturbed by the photographs that you 17 

showed as representing a completed project, which is very far 18 

from the truth.  I wish you could assist me a DPW in that 19 

regard. I really would like to get my permits and get that 20 

completed as far as the landscaping concerned.  But what you 21 

showed in the picture, in the photographs, was a construction 22 

fence. We do have landscaping proposals and we are working 23 

closely with that body to consider their concerns and to try to 24 

incorporate them in our design. 25 
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  We were pre-emergency regulations with this 1 

project, so that our fencing was approved prior to the 2 

regulations and what you folks are considering here. 3 

Unfortunately, the security measures that WorldCom has 4 

specified have included the barbed wire fencing, among other 5 

things.  We're trying to work with a neighborhood group to see 6 

if we can soften the impact with landscaping. It will not look 7 

like the photographs that were presented here this evening. 8 

  This is barbed wire around the Post Office that's 9 

across the street, among other things. 10 

  And, in all fairness, I wish that you'd had a 11 

before and after picture of the Sanitary Grocery Company to 12 

show. 13 

  CHAIRPERSON MITTEN:  Actually, I think it would 14 

probably be good to have a before and we have the in progress, 15 

and we look forward to the finished product. 16 

  MS. CUNNINGHAM:  We'll supply that, gladly. 17 

  CHAIRPERSON MITTEN:  Great.  Thank you. 18 

  Any questions for these folks? 19 

  COMMISSIONER FRANKLIN:  Has WorldCom torn up the 20 

streets for what is now dark fiber? 21 

  MR. MAIMAN  I don't know the answer to that 22 

question. My guess is I don't think so, but you know, most of 23 

us don't like to guess. So I will take that question back -- 24 

  COMMISSIONER FRANKLIN:  Not to your knowledge at 25 
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this point? 1 

  MR. MAIMAN  Not to my knowledge, but I don't 2 

pretend to have a lot of knowledge of that.  I'm writing a note 3 

as we speak. 4 

  COMMISSIONER FRANKLIN:  Okay.  I'm fine.  Thank 5 

you. 6 

  CHAIRPERSON MITTEN:  Maybe just to follow up on a 7 

notion, I don't know if this is where you were going, but how 8 

many EEF facilities do you all have in the city right now? 9 

  MR. MAIMAN  I'm aware of three.  I don't know if 10 

Ms. Cunningham can verify this.  Two in the downtown area on a 11 

map I was shown this morning, and there's the one on 4th Street 12 

she was referring to. 13 

  I think, to the best of my understanding of the 14 

EEF definition and the proposed regs, that those three would 15 

qualify under the definition.  That's my best understanding at 16 

this point. 17 

  CHAIRPERSON MITTEN:  And then in terms of your 18 

ideal situation, you would have how many? 19 

  MR. MAIMAN  We would have 75,000 because we'd 20 

have that many customers. My understanding is our company has 21 

been searching for another suitable facility in the downtown 22 

area for some time.  The concern about the emergency regs and 23 

now the proposed permanent regs if that that is a very tough 24 

go, and these regs make that that much harder, and it goes to  25 
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our capacity both in terms of as we lay up local phone service 1 

we increase our broad band capacity and as we try to compete. 2 

  Commissioner Franklin asked the question earlier 3 

this evening about the changing telecommunications landscape 4 

since you all started down this road. And that is very true.  5 

Capital has dried up everywhere.  We may be more fortunate than 6 

some of our brother who are literally in bankruptcy.  But there 7 

is limited capital to build this projects.  So we're doing less 8 

of them and we're pinpointing them where we can get them done 9 

most effectively.  And that goes to some of the questions about 10 

the competitiveness of the city that were raised before. 11 

  CHAIRPERSON MITTEN:  But just so that we have a 12 

realistic sense of what is desirable, it's not desirable to 13 

have an EEF on every corner even though -- you know, so that 14 

you don't tear up the streets.  I mean, they are going to be 15 

centralized and they are going to be connected by fiber under 16 

streets; that's just the reality of it? 17 

  MR. MAIMAN  Absolutely.  I think that, obviously, 18 

there's a balance to be made here.  And while the balance may 19 

have looked one way six months ago, a year ago, the world's 20 

changing a little bit.  Maybe it'll change back, maybe it 21 

won't.  I'm not going try to predict that. Obviously, we would 22 

hope it'd change back to what it was before because it was a 23 

much better market and our stock was doing a lot better. But 24 

it's not.  So I guess it's a question of balance. 25 
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  You'll have less projects that are probably going 1 

to  come before you now.  The ability for companies that can go 2 

forward, to be able to go forward swiftly with that vis-à-vis 3 

these other jurisdictions.  We're just not all going to be able 4 

to do everything we had hoped to do at one point.  We don't 5 

know what that foreseeable future looks like.  But, you know, 6 

from where I sit it doesn't look good for the near term future. 7 

 Long term we hope it all gets better, but it doesn't look. 8 

  There's a lot of factors effecting that which 9 

includes sort of, you know, the federal policies towards 10 

telecommunications in addition to what's happening in the 11 

capital markets, which are all interacting with each other. 12 

  CHAIRPERSON MITTEN:  Okay.  Thank you. 13 

  I did have a question about the large tract 14 

review, because I don't know a lot about that process. But you 15 

didn't go through large tract review once and you're done?  I 16 

get the sense that it's an ongoing process.  Could you explain 17 

that a little bit? 18 

  MR. MAIMAN  It is, and also projects change.  I 19 

mean, one of the things and before the EEF situation rose, we 20 

were having ongoing discussions with the Office of Planning 21 

about the ongoing nature of this project.  There's a continuity 22 

built into it and there were changes. I know the Office of 23 

Planning would like some things of interest to them, a bike 24 

path being one of the more notable issues. 25 
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  So, it's an ongoing process, and how the project 1 

was designed with the location of Harry Thomas Way and various 2 

other things are all a result of that process from a past time3 

 .  So that as the project evolves and we look at 4 

different uses, I mean nowhere was an EEF considered in its 5 

original permutation through the large track review, so that 6 

how the project looks, who uses it are all things that have 7 

changed over time and would be part of the process.  So I 8 

envision it ongoing. 9 

  CHAIRPERSON MITTEN:  And I appreciate that you 10 

had offered to work with Office of Planning and craft some 11 

additional language, but given that an EEF was never 12 

contemplated and the project keeps evolving, I think you're 13 

going to have to convince us that somehow something has been 14 

approved in the large tract review process, given that it's 15 

evolving and it's continual, and how is that different -- I 16 

mean, you have a big piece of land and you're impacted but how 17 

are you impacted differently from the other property owners who 18 

are in the same general area?  If you could either now or 19 

through an additional submission bring us along with that 20 

notion, because at the moment I'm not sure I -- 21 

  MR. MAIMAN  I understand.  Well, we'll be happy 22 

to both discuss the language, which is obviously critical, but 23 

also the distinctions.  And some of those distinctions are ones 24 

that we shouldn't discuss here because they get into details 25 
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and -- 1 

  CHAIRPERSON MITTEN:  Sure. 2 

  MR. MAIMAN  But there's a past that we have to 3 

live with and a process that I think -- establishing a second 4 

process that quite frankly doesn't necessary mean we get to the 5 

same result.  I mean, worse case scenario for my client and for 6 

everybody is we go through large tract review and one outcome 7 

and we go to the Zoning Commission or the BZA on a special 8 

exception and we get a slightly different view.  Then where are 9 

we?  Everybody's caught in the middle. 10 

  So, I think we can point that out and help you on 11 

those issues. 12 

  CHAIRPERSON MITTEN:  Okay.  And if you can also, 13 

you know, the distinction is that I would also like to have 14 

drawn is the large tract review process does not really -- we 15 

don't, either the Zoning Commission or the Zoning Commission 16 

approving for the BZA to execute, we really don't lay off 17 

responsibilities that reside with the Commission and the Board 18 

to the large tract review process.  If you need technical -- my 19 

understanding, anyway, if you need technical zoning relief, you 20 

still go to BZA even though you might have been through large 21 

tract review. 22 

  So, you know, I would have a concern about that, 23 

and anything you could do to address that would be helpful. 24 

  COMMISSIONER HOLMAN:  This is a question for Mr. 25 
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Maiman.  Okay.  The question is I heard your testimony 1 

concerning some of the practical difficulties you might have of 2 

locating a facility where you would most prefer to have the 3 

option to locate it.  But in this regulatory scheme I don't see 4 

any simple amendment or any simple way of addressing that 5 

concern without just taking the whole scheme and setting it 6 

aside.  Do you have any suggestions in that regard? 7 

  MR. MAIMAN  Commissioner, I thought of that very 8 

question in the, unfortunately, brief time that I've been 9 

involved in this issue. And the answer is, at least as I sit 10 

here tonight, no.  But if I can come up with something, you'll 11 

be the first to know. 12 

  COMMISSIONER HOLMAN:  Thank you very much. 13 

  CHAIRPERSON MITTEN:  Anything else?  Any other 14 

questions? 15 

  COMMISSIONER FRANKLIN:  In the Florida/New York 16 

project, are you within 800 feet of a Metrorail Station? 17 

  MR. COLLINS:  No.  We are at the outer -- it's 18 

somewhere between -- it's over 800 feet and probably with 19 

respect to the large majority of the property, more than 1250 20 

square feet, but it does in fact encompass part of the property 21 

closest to the existing -- 22 

  COMMISSIONER FRANKLIN:  Part of the property is 23 

within 1250? 24 

  MR. COLLINS:  Yes. 25 
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  COMMISSIONER FRANKLIN:  But none of the property 1 

is within 800? 2 

  MR. COLLINS:  That's correct. 3 

  COMMISSIONER FRANKLIN:  So if -- 4 

  MR. COLLINS:  Assuming they build the Metro 5 

Station where they say they are. 6 

  COMMISSIONER FRANKLIN:  Okay.  So if we accepted 7 

an earlier suggestion that the distance be 800 rather 1250, you 8 

would be okay? 9 

  MR. COLLINS:  That would certainly resolve the 10 

issue, and we've offered that before.  And I think the point 11 

very well taken was it's consistent with the existing regs 12 

which apply the 800 foot standard in other context. 13 

  COMMISSIONER FRANKLIN:  Well, I guess people are 14 

more fit now than they used to be, so they can walk further.  15 

But, no, I think that is something that would be well to take 16 

under consideration. 17 

  The other thought I had, Madam Chair, is that to 18 

avoid the kind of problems that the Corporation Counsel was 19 

suggesting, maybe the Office of Planning can confirm this, 20 

we're really talking about the wordsmithing of something that 21 

relates to only one project, is that correct, to your 22 

knowledge? 23 

  DIRECTOR ALTMAN:  I think it's only project 24 

today, but we were looking ahead as well to others that may 25 
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come in. 1 

  COMMISSIONER FRANKLIN:  Okay. Well, all right.  2 

Then if that's the case, could we not specify the criteria 3 

which are essentially the same criteria that are embodied 4 

within large tract review but put that in our own regulations 5 

and listen to what the Office of Planning recommends to us with 6 

respect to a special exception.  In other words, treat this as 7 

a distinctive special exception under certain criteria that are 8 

equivalent to the criteria employed in large tract review.  9 

It's just a thought to avoid and circumvent the problems that 10 

the Corporation Counsel has suggested exists in our delegating 11 

our responsibilities to the Office of Planning. 12 

  The other would be, of course, to have only 800 13 

feet -- or are you within 900 feet? 14 

  MR. COLLINS:  I think anything probably 1000 15 

feet. 16 

  COMMISSIONER FRANKLIN:  A 1000? 17 

  MR. COLLINS:  A 1000 feet to be safe.  We've got 18 

a rough drawing which shows -- 19 

  COMMISSIONER FRANKLIN:  So you're not within you 20 

1000 feet you're saying.  No point of your property is within a 21 

1000 feet? 22 

  MR. COLLINS:  I don't believe so. 23 

  COMMISSIONER FRANKLIN:  Okay.  Thank you. 24 

  CHAIRPERSON MITTEN:  Thank you all. 25 
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  Allison Prince, and any other organizations or 1 

persons testifying in support can come forward now. 2 

  MS. PRINCE:  Good evening.  I'm here tonight, 3 

really, on behalf of several of the EEF users who have already 4 

received approval that simply asked me to monitor tonight's 5 

proceeding for their benefit. Most of them are fully protected 6 

as vested projects, but just some general thoughts having 7 

represented four of these folks thus far. 8 

  A question came up about the market and the 9 

effect of the Commission's action on the market.  I think the 10 

answer is clear. There was an immediate chilling effect that 11 

was immediately followed by a downturn in the market that was 12 

bigger than all of us and had absolutely nothing to do with 13 

your action.  And it has afforded everyone a lot of time to 14 

think about the regulations and how they should be shaped.  But 15 

what it has also done is it's resulted in a situation where 16 

it's difficult to get people's attention. 17 

  They were crawling all over us in October and now 18 

people have simply lost interest because the market's a 19 

disaster. So we really need to put a lot of thought into these 20 

regulations, because it's going to come back.  And we have to 21 

make sure the regs are really workable and tackle what were 22 

your concerns in October. 23 

  I think another reason why there hasn't been an 24 

outcry over the proposed regulations is that Office of Planning 25 
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has come up with some matter-of-right options. And as long as 1 

the city carves out some parts of the city -- as long as you 2 

carve out some parts of the city where this is truly a matter-3 

of-right use, we can at least hold our heads up high and say 4 

"There are places where EEFs can go."  They may not be the best 5 

places for you in terms of your network, but they're places 6 

that don't require regulatory hurdles. And you've done that. 7 

  I think it would be best now to chip away at it 8 

further by looking at distances from residential zones, because 9 

that really does carve out large portions of C-M and M zone 10 

property that directly abuts residential zones. But if you feel 11 

you must, then I would simply urge you to really hang onto to 12 

the 25 percent matter-of-right in the zones where that's 13 

allowed without any distancing for residential on the theory 14 

that if you're only using 25 percent of a building for EEF use, 15 

that building's got to be inherently capable with the other 16 

uses in the building, other residential uses or office uses.  17 

So I would be much less concerned in a 25 percent situation 18 

about adjacency to a residential zone. 19 

  When I think of the projects that I've worked on, 20 

they would all still required to go through review. The 21 

Edgewood facility is -- we measured it probably 12 times to 22 

determine, but it was right around 1100 feet from a Metro, so 23 

an 800 foot spacing would have been helpful.  But the process 24 

was not extremely burdensome and I think ended up to be, 25 
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overall, a good one. 1 

  So I would really urge you to hang on to the 2 

matter-of-right options that exist and not chip away at those 3 

greatly. 4 

  My final though as DCBIA raised, Chris Collins.  5 

The spacing requirement approach, which I know has been 6 

discussed with Office of Planning and really eliminated as an 7 

option, maybe that needs to be revisited a bit. If the concern 8 

is over concentration of this use in any given location, and I 9 

know there was certainly a lot of concern about NOMA, it really 10 

may be worth considering a spacing requirement and tackling the 11 

use in that way rather than mandating a special exception use 12 

over certain percentage in certain zones. 13 

  In other words, if you really don't want an over 14 

concentration, the single most effective way to handle that, I 15 

believe, would be spacing.  But Jennifer's looked at that more 16 

extensively than I have and has eliminated it. So I'll defer to 17 

her. But since DCBIA brought it up again, I thought I would. 18 

  Thank you for your time. 19 

  CHAIRPERSON MITTEN:  Thank you.  Any questions 20 

for Ms. Prince? 21 

  Thanks. 22 

  Any organizations or persons testifying in 23 

opposition this evening?  Very good. 24 

  We're requested some specific materials, and I 25 
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think we'll also leave the record open for the responses that 1 

we've asked for from folks. 2 

  Mr. Bastida, do you have a date that you could 3 

suggest? 4 

  SECRETARY BASTIDA:  Yes. I would suggest that 5 

we'll provide for three weeks, and that would be Friday, May 6 

the 25th at 4:00. 7 

  CHAIRPERSON MITTEN:  Does that work for the 8 

Office of Planning? 9 

  DEP. DIR. McCARTHY:  Yes, ma'am, it does. 10 

  CHAIRPERSON MITTEN:  Thank you. 11 

  SECRETARY BASTIDA:  That's the Friday before 12 

Memorial Day. 13 

  CHAIRPERSON MITTEN:  I'm sure they'll be happy to 14 

get it off their desk before they go away for the weekend. 15 

  SECRETARY BASTIDA:  That's why I requested by 16 

4:00.   17 

  You want the specifics of what was requested from 18 

different parties.  It was a series of siting from the Office 19 

of Planning for further clarification, but they are from DCBIA 20 

provide clarification of the building out language from Mr. 21 

Chip Glasgow.  The proposed language from EEF to residential 22 

uses. 23 

  From Mr. Brown the grandfathering relationship to 24 

how the large tract review fulfills the zoning requirements. 25 
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  And from WorldCom, Mr. Franklin requested any 1 

information on black cable. 2 

  COMMISSIONER FRANKLIN:  Dark. 3 

  CHAIRPERSON MITTEN:  Dark. 4 

  SECRETARY BASTIDA:  Dark cable.  Thank you. 5 

  Then from the Office of Planning there is a 6 

series of requests that boiled down to more consideration and 7 

residential facilities.  Special exception.  Institutional uses 8 

as a special exception. The same thing with the W and the SP.  9 

The definition of the distance and the different labels 10 

attached to EEF facilities like storage room, "pop" room, 11 

telephone cables and so on.  That was not perhaps as suitable, 12 

but it was a consideration from the Zoning Commission. 13 

  And Mr. Franklin asked to review 745.3, 4 and 5 14 

and try to condense them and avoid any potential redundance if 15 

there is. 16 

  CHAIRPERSON MITTEN:  All right.  And then if we 17 

could also get responses from the Office of Planning related to 18 

the DCBIA testimony and some -- we've had some proposed 19 

language here tonight and anything that you could add on that, 20 

we would welcome. 21 

  Ladies and gentlemen, the other members of the 22 

Commission and I wish to thank you for your testimony and your 23 

assistance at this hearing. 24 

  The record in this case will now be closed except 25 
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for the information specifically requested by the Commission 1 

that Mr. Bastida just recited. 2 

  Any special information or reports specifically 3 

requested must be filed no later than the close of business on 4 

Friday, May 25th in Suite 210 of this building. 5 

  The Commission will make a decision on this case 6 

at one of its regular monthly meetings following the closing of 7 

the record. These meetings are held at 1:30 p.m. on the second 8 

Monday of each month and with some exceptions, and are open to 9 

the public. If any individual is interested in following the 10 

case further, I suggest that you contact staff to determine 11 

whether this case is on the agenda of a particular meeting. 12 

  You should also be aware that should the 13 

Commission propose affirmative action, the proposed action must 14 

be published in the D.C. Register as a proposed rulemaking with 15 

a period of time for comments. 16 

  In addition, the proposed rulemaking will be 17 

referred to the National Capital Planning Commission for 18 

federal impact review. 19 

  The Zoning Commission will then take final action 20 

at a public meeting following receipt of public comments and 21 

the NCPC comments after which a written final rulemaking and 22 

order will be published. 23 

  I now declare this evening's public hearing 24 

adjourned. 25 
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  (Whereupon, at 9:05 p.m. the Public Hearing was 1 

adjourned.) 2 
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