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P-RROCEEDI-NGS
7:04 p.m

CHAlI RPERSON M TTEN: Good evening, ladies and
gent | enmen. This is a public hearing of the Zoning Conmi ssion
of the District of Colunbia for Mnday, My 7, 2001. My name
is Carol Mtten. Joining me this evening are Vice Chairnman
Ant hony Hood and Conmi ssioners Herb Franklin and Kwasi Hol man.

Copi es of today's hearing agenda are available to
you and are located to ny left near the door at the rear.

The subject of this evening's hearing is Zoning
Commi ssion Case No. 00-28TA, the subject of which is the
proposed text anmendments for electronic equipment facilities.

Notice of today's hearing was published in the
D.C. Register on March 16'", 2001 and in The Washington Tines on
March 14'", 2001.

This hearing will be conducted in accordance with
the provisions of 11 DCMR Section 3021 Rul emaki ng Heari ngs.

The order of procedure wll be as follows:
Prelimnary matters; case presented by the Ofice of Planning;
reports of other government agencies; testimny by ANCs - and
this case effects all ANCs;; organi zations and persons
testifying in support; organizations and persons testifying in
opposi tion.

The following time constraints will be adhered to
in this neeting as strictly as possible. Organi zations 5
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m nutes, individuals 3 mnutes.

Those presenting testinmny should be brief and
nonrepetitive. If you have a prepared statenment, please give
copies to staff prior to beginning your testinmony and orally
present only the highlights.

Al'l persons appearing before the Conmi ssion are
to fill out two witness cards. These cards are |ocated near the
door and at the end of each table in front of you. Upon com ng
forward to speak to the Comm ssion, please give both cards to
the reporter sitting to nmy right.

If these guidelines are followed an adequate
record can be developed in a reasonable length of tine.

Please turn off all beepers and cell phones at
this time so as not to disrupt these proceedi ngs.

M. Bastida, are there any prelimnary matters?

SECRETARY BASTI DA: No, Madam Chairman, there are
no prelimnary natters.

I would like to point out that there is a list of
witnesses that | would like to have the witnesses sign if they
want to testify. There are only four signatures so far.

CHAI RPERSON M TTEN: Thank vyou. I would
encourage you to sign up so we can have sone order when we get
to that point.

We'll proceed to the presentation by the Ofice
of Pl anning, Ms. Steingasser.
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COWM SSI ONER HOLMAN:  Madam Chai r ?

CHAI RPERSON M TTEN:  Yes. Ch, |I'msorry.

COW SSI ONER  HOLMAN: Yes. I just wanted to
state for the record that at one time | was active in an
or gani zati on cal l ed The New  York Avenue Devel opnent
Corporation, which is essentially not functioning now, but part
of our area includes part of the area that is the subject of
this hearing. So | just wanted to disclose that for the record
and see if other Comm ssioners had any concern.

CHAI RPERSON M TTEN:  Any concern, folks? | think
we' re good. Thank you.

Ms. Steingasser?

MS. STEI NGASSER: I'm Jennifer Steingasser with
the Office of Planning. |I'm just going to briefly go through
why the O fice of Planning made these recommendations, what we
found during the research process and what our recomendations
wer e.

In Septenmber of 2000 we were approached from
various devel opers representing about 2 nmillion square feet of
data center, and they were primarily located in the NOVA
wat erfront area. In a very quick scranble, we researched the
i ssue and becanme concerned about the effects that they would
have on our revitalization efforts and plans that were already
underway in these sanme areas of the city. We proposed
energency regulations in October of 2000, and the Zoning
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Commi ssi on adopted them and they allowed us a review nmechani sm
for these data centers while we were working on our permanent
regul ati ons.

During that tinme, we processed five applications
for special exception and they've totaled a 103 mllion square
feet of new data centers on top of these 1.1. mllion which we

estimate already exist in the city.

Duri ng our research we | ooked at t he
characteristics of these data centers. In order to include
them all, we called them electronic equipnent facilities. We

| ooked at the intent of the zoning districts where they were
proposed and the zoning districts that were overlayed for our
redevel opnent plans. We | ooked at the conprehensive plan for
the city as whole and what the goals and objectives were for
the various boards and areas. We | ooked at the special area
plans, primarily the NOVA, the Anacostia Waterfront, the
Buzzards Point and the downtown action agenda which al
addr essed vari ous forns of m xed use as wel | as
t el ecomruni cati on and tech conpany encouragemnent.

We | ooked at other cities across the country. We
asked them what they were doing, their experience with the
facilities and how they felt about them W got varying
responses.

W net the industry representatives, both in
groups and with individual applications to get their feedback
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on our original plans and our final recomendati on.

We surveyed these ten cities plus several smaller
ones. We focused a lot on California since they had the nost
experience with these facilities. Los Angeles is currently in
the process of proposing regul ations. They're experiencing a
simlar effect where these facilities are | ocated downtown; one
W | shire Boulevard is one of the npbst fanpbus in the country.
And they're quite concerned about the offset that it's having
on their efforts to nake their downtown nore pedestrian, nore
active, nost m xed use.

San Francisco has a different set of problens.
Primarily they're inundated with small tech firns taking up
housi ng. Their data centers are nore on the outside of the
their city.

San Jose, which we considered pretty much the
heartl and of data centers has also taken up efforts to regulate
these and require themto be located in their industrial areas.
They're also experiencing a dislocation of i ndustri al
facilities which was an interesting angle that they had to dea
with.

And all of these three cities also provided
i nsight on the backup generator aspect as they've experienced
signi ficant power shortages.

We talked with Portland, and Portland is noving
on a parallel track to Washington revising their ordinances and
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creating districts that are appropriate in nostly industrial
Seattle, nmuch | ess though.

Chi cago, Boston, Atlanta, Dallas and Ol ando all
had simlar efforts. Some of the cities, such as Boston and
Chi cago were nuch nore encouraging to data centers. They have
ol d industrial warehouses, they have industrial areas that have
been abandoned and neglected and these provided a great
revitalization effort for those types of areas. That was a
di fferent arrangenment for Washi ngton.

Olando was unique in that they require ground
| evel, ground floor uses for all their buildings, even parking
garages, so those included the data centers. And they said the
data centers are not happy about it, but they have gone forward
with this.

So we got a good feedback from across the country
on what was going on with these facilities.

What's interesting is Washington is really nore
ambitious in providing regulation. So they have been regularly
keeping up with us to find out where we are.

The next thing we did, is we kind of surveyed the
types of EEFs and we found that there's self-servers which
would be the MCI World Com and Verizon Net really concentrate
only on their own equipnent, simlar to an old central office
for phone. They're single service provides, nuch like level 3,
which they provide the service though they do encourage co-
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| ocati on of other conpanies and sneuller tech conpanies.

And then there's the co-location |like Tel epl ace
which wires the building, provides the fiber and any nmulti-
servers can cone in and out.

There's managed service. There's incunber space
they come in any nunber of permeations of services provided and
servi ces generated.

W | ooked at the characteristics, and this becane
significant to our land use efforts. They typically are |arge
spaces wth Jlarge strong floor plates. They have high
ceilings. Their floors have to be able to carry an incredible
| oad. They have wi de colum spacing and they often have raised
floors for wventilation, to run the wres, to run the air
conditioning to keep the floors high.

They need to be connected to fiber, and
preferably redundant fiber connections. They have service
redundancy within the building that provides the co-location
attribute that they have so they never |ose connection. They
have multiple routes to get in and off the band w dth.

They have huge uninterrupted power demands. They
service both the equi pnent and the air conditioning to keep the
equi pnment cool. They use often between eight and ten tinmes the
standard office use. They have backup generators that often
have fuel storage on sites. Sone of the newer facilities that
we reviewed from special exception had them enclosed inside.
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Some in industrial areas as we'll see are just exposed on the
out si de.

They have very few on site enployees. There's
visitors, sone that provide incubator space and have a managed
service have slightly higher enployees. But typically the ones
that have been interested in Wshington and coming downtown
since October of last year have been in the four to five
percent of the standard office square footage.

And they have very, very high security buildings;
whet her the security is discreet or blatant, it's an extrenely
i mportant issue to them

We | ooked at sonme of the good elenents and we
surveyed the facilities that were around cities and around
Washi ngt on. And we found some of it had enhanced treescapes,
si dewal ks, | andscapi ng. They enhanced their fencing. They
enbel I ished their architecture. They kept the appearance of
wi ndows and tried to |look nore |ike a office building.

And sone of these are 131 M Street here in NOVA
where they took the old Wodi es' warehouse and they cleaned the
facade, they articulated their fence colums, they naintained
their streetscape along with street trees.

This is 225 Virginia Avenue. It also nmaintains
along it's street front the appearance of w ndows. You can't
see very clearly, but in front of the black cars is a wde
brick sidewalk. They maintained their street trees. They' ve
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| andscaped. They were sodding the day we got there. There's
evergreens around the front. And it al so gave the appearance of
an office building. It wasn't too unobtrusive. The back had
been re-stuccoed and painted.

And then we |ooked at sonme of the bad designs
that we found around town, and these were typically in the
i ndustrial areas. They were by rights. W had no special
exception review on them They walled in the w ndows. They had
vi sible security such as caneras, flood lights, a |ot of barbed
wire, chain linked fence right along the side walk property
line, no Ilandscaping and unscreened parking and overall
t hreat eni ng streetscape.

And that would be this facility here. You can't
see the chain linked fence. The front is covered w th barbed
wire. The grey is all bricked in windows and doors. There are
security cameras. The security gates to the parking |ot.
There's no streetscape, no sidewal k inprovenents. This is the
backup generator to the same facility, again barbed wre,
unscreened exposed flood lights, cameras on site.

This is a closeup of the sidewal k. Chain |inked
fence demarks the private space from the public space; the

public sidewal k being on the left, the private sidewalk on the

right. You can see the windows walled up, the lights in the
corner. There's no streetscape. Just overall it is not a
pedestrian friendly environnent, it's not conclusive to a
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vi brant streetscape in any way.

This one is nore a fortress facade. It has
barbed wire also around its parking lots, both on this western
facade and then around on the eastern facade. It's also very
unwel com ng streetscape.

After we did our survey of the facilities, we
then reached out to the public and had an incredible public
i nvol venent effort. We had nultiple forunms, three that OP
hosted at 441 or at 801 North Cap. W nmet with D.C BlIA W
met with tech council. Only two of the ANCs invited us to
speak, but we did respond and head out. Mostly it was in Ward
2 and Ward 6, which are some of the effected areas.

We did some surveys of what the industry and the
busi nesses felt were necessary for their operation. e
surveyed them on what they thought of several of our proposals
for the zoning regulations. W et with individual applicants,
i ndi vi dual brokers, individual attorneys with clients.

W tal ked to PEPCO on several occasions and are
still in the process of neeting with PEPCO for overall
coordi nati on between the power.

| attended an Edison Electric Institute, which
was an electric providers from across the nation dealing only
with tech centers.

And we reviewed our conprehensive plan and | ooked
in the main thenes. We | ooked under enploynent opportunities,
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living dowmmtown, cultural and D.C.'s role as an econom c hub.
And we tried to feel out how the data center would interplay
with those el enents.

We | ooked at the NOVA plan, and especially NOVA
was one of the critical areas because it is locally wired with
fiber. I nmean, it's wired with local fiber and it was one of
the high pressure areas that a lot of the facilities wanted to
go in because of the fiber, because it was a previous
i ndustrial area there were lots of large floor space buil dings.

However, the NOVA plan called for this area to be nmuch nore

revitalized and nuch nore active street type uses. The
Convention Center is part d NOVA the City Miseum at Munt
Vernon Square, the new Metro Station, ATF, the streetscape
i nprovenents. And then we were also planning on it being a
catalyst, the city itself, by devel oping controlled spaces.

So these two nei ghborhoods were part of the NOVA
pl ans, and we | ooked at how the EEFs would integrate into what
was supposed to be a m xed use.

These are sonme of the devel opment principles that
has within its published plan; a new econony, to extend the
public spaces in the L'Enfant plan that are absent in the area,
ensure the arts maintain a vital presence, invest in the public
infrastructure for pedestrian quality and nei ghborhood scale,
respect the residential neighborhoods, |everage publicly owned
sites and to introduce an innovative pattern of mxed use
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devel opnent . So we obviously saw that data centers could
provide a conflict in this particular area.

We also |ooked at the Anacostia waterfront and
the initiative that had been underway for years in this area,
i ncluding the Southwest waterfront and the Buzzards Point and
the Navy Yard. These were also areas that had been previously
i ndustrial and had sparked interest from data center operators
as well as the real estate.

The Anacostia waterfront -- well, this is from
the brochure. It clearly identifies several federal players as
well as local and private players, a total of 18 interested
parties.

Then we went to our zoning district and | ooked at
the different zones that were applicable in these areas and why
we thought they might or mght not be able to acconmpdate data
use and how they m ght be able to accommpdate the feedback that
we've gotten fromthe developers and their representatives. W
kind of came up with a breakout of different percentages.

W were leaning heavily towards the industrial
area, our rational being that these facilities do have a nuch
nore industrial nature both in they're machine intensive and
their |ack of people and enploynment vitality.

As you can see from this nmap, the purple areas
are the commercial areas that would be avail able. The red is
the GR mxed use and the grey and black, kind of Y that |ean
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off to the top right of the page are the industrial areas. And
it does provide a swash through the city that we felt could
accommpdat e the uses and di sperse in an easy way.

Wthin the industrial zones we |ooked at 100
percent of the building. We had no problem being a matter of
light use except when it was within what we felt was the
standard wal ki ng di stance of the Metro or waterfront, which is
about 1250 feet according to the Metro studies. In that area
we'd like to see them by special exception after they exceed
what's permitted by conmercial district, which would be 25
percent. W felt that would provide us the opportunity to
ensure that sone of those by right developnents that we just
saw with the barbed wire and the lack of street trees could be
avoi ded.

This mp shows the Mtro Stations in the
i ndustrial areas, and you can see at |east 60 percent of 70
percent of the industrial area would still be mintained by
right.

But then we also considered an option to allow
properties that were within that 1250 feet that were required
to go through the large tract review to be excluded from the
speci al exception review. W proposed this for both the C M and
the M industrial districts, but we've been advised by the
O fice of Corporation Counsel that this may not be an equitable
trade-off between an admnistrative review and the special
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exception review, so they'd |ike us to reconsider that.

In the G3 and C-4 zones, which are pretty nmedi um
to high intensity conmercial areas, we felt 25 percent of the
constructed building or any space that was 100 percent below
ground was a natter-of-right. And we felt that that could be
absorbed easily within a building and not provide any adverse
i mpact . So were happy to let that be a mtter-of-right.
Anyt hi ng beyond 25 percent but no nore than 50 percent, we
recommended a special exception; our reason being that once you
hit over a quarter of a building you begin to change the
massing and use of a structure and we felt that it needed a
speci al review.

These are the G3/C-4 areas. They are primarily
downtown with some sprinkling through the rest of the city.

W felt that also that these accompdate the
busi ness intensive areas. This is our downtown. And the tech
conpanies as well as the banks and the facilities that would be
down there that would use their own on-site facilities and
share, possibly, facility between two or three businesses.

In t he CR whi ch is our m xed use,
comrercial/residential and the G5, which is the Pennsylvania
Devel opnent district we were much nore strict in our approach
here. These are very special districts. W felt 25 percent of
the building matter-of-right was not a problem 100 percent
bel ow ground. But anything beyond that really changed the
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nature of the building and we felt the nature of the zone, and
we didn't feel it was in keeping with the intent of the zoning
districts that they were stated.

And we also when we went through the other
residential, the waterfront and the SP zones, the special
purpose districts, we had the same conclusion that data centers
were just not an appropriate use; that they didn't fulfil the
intent of the zoning district. They were nore industrial.

This lays out those primary zones where it could
be between 50 percent or 100 percent in the industry. And this
plots out the warehouses that might be available. They're
war ehouses that are in excess of 50,000 square feet and built
and constructed -- and you can see why the data centers have
been drawn to the areas that they have.

We proposed criteria sinmlar to that which was
established in the enmergency regulations and in brief, they're
the sane and we don't want to preclude revitalization and we
don't want to reduce vibrant streetscapes, we don't want to
deplete street life and we definitely don't want to inhibit
pedestrian and vehicular traffic. These are the sane ones we
used the enmergency regulations and we felt they provided a much
-- we felt it had a nuch stronger review than we would have
gotten by -- a nuch stronger project and gave us a good
criteria to evaluate the projects.

W also l|ooked at potential retail discreet
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security elements, as you' ve seen, and sone of the bad design
that can be has varied; threatening streetscape, continuation
of vehicular and pedestrian routes. W didn't want streets
cl osed, we didn't want sidewal ks barred, trails precluded.

The adaptability of the reuse of a building,
since nobst data center that we've seen are coming into
converted warehouse space, projecting that forward we wanted to
make sure that when the use changed again, if it did, there
woul d be adaptability of that space as well. That it wouldn't
be built single source and then not be useable.

W looked at the proxinmities of Mtro, the
architectural design and the |andscape. And we felt those
added significantly to the streetscape.

Proposed parking for new construction in the C
commercial zones, we felt office standards was appropriate. It
accommodat ed the adaptability.

In the warehouse zones, the GM and M warehouse
standards were appropriate. W proposed within the regul ations
that 50 percent could be set aside as a reserve, and by reserve
they could use it for any kind of none EEF use such as storage
or -- storage. |I'm not sure what else they could use it for.
O even just not develop it. But that it would be available if
the project changed and the buil ding was reused.

Wthin the existing buildings, as we've seen,
under our special exceptions in the last three nonths we just
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recommended that the existing parking be grandfathered in, that
no addi ti onal parking be required.

We went through and cal cul ated the square footage
of land and the acres that were available for matter-of-right
and special exception use within the city. This is just
assumng a one floor. This is all based on |land area, not on
possi bl e FAR And even based on that we have over 10 nmillion
square feet available, which is about 9.5 percent of the city's
total land mass could be used for data centers. And we felt
that was extrenely significant.

So then we asked ourselves which made the nost
pl easant streetscape environnent, how could we incorporate the
design criteria that would nmake the city nmore nixed use and
maintain the city's goals. W cane up with our recommendation
for the by right as well as the special exception, protection
of the waterfront and protection of the Metro Stations.

And those are our recomendations to you this

eveni ng.

CHAI RPERSON M TTEN.  Thank you

When you put up the picture of the 131 M Street,
it reminded me that | have a disclosure to make, too, which is

I["m currently appraising sone easements for Metro along the
railroad tracks in the area north of Union Station. And | think
| can take the broad view of what's going on and if no one has
any objections, | was renminded that | needed to put that on the
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record.

So, any questions for Ms. Steingasser?

COW SSI ONER HOOD:  Yes. | did have one question
and a couple of comments.

Ms. Steingasser, in visualizing protecting the
wat erfront and also the Metro Stations --

MS. STElI NGASSER:  Yes, sir.

COWM SSI ONER  HOQD: There are sone areas in the
city with GM and M zones, they abut residential areas. Have
you all thought through that?

MS. STEI NGASSER: Yes, sir, we have. Wt hin
those areas, if they're industrial, that was one of the reasons
we put in the noise abatenment requirenments that they neet the
sound criteria in the industrial sound standards. And that was
further underscored to us when we talked with the city of San
Jose who stressed that wth their power outages their
generators are running at the time and their neighbors have
expressed considerable concern about the noise that these
t hi ngs have had.

The offset to that is that they generate very
little traffic. When there's not a power outage and the
generators are backing up, they are a rather quiet use that
doesn't really inpinge on the residential neighborhood areas.

COW SSI ONER  HOQOD: Yes. |I'm wondering if we
shoul d require some type of footage |like you did 1200 feet from
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the Metro Stations and river front from residential areas?
Reason being, | know specifically of one particular case where
it's less -- the comercial zone is like less than 50 feet from
a person's hone.

MS. STEI NGASSER:  Yes.

COW SSI ONER  HOQOD: And |I'm not saying it would
happen in this case, but we need to probably put a protective
nmeasure to suffice with that, because I'm sure it's probably
evident in other areas of the city as well as the one
particul ar area that |'mthinking of.

MS. STEI NGASSER: Okay.

COW SSI ONER  HOQOD: And | just think sonething
needs to be there to protect that interest just in case. I'm
not saying it wll happen, but we need to have sonething in
pl ace, | believe.

MS. STEINGASSER: That's right, we need to think
of that.

COWM SSI ONER  HOQOD: | did have a concern, | was
glad to hear you say about the Corporation Counsel and |arge
tract review. VWhat | thought was a large tract review process
that | sat on, | don't know if it would measure up to the Board
of Zoning Adjustnment dealing with the special exception process
and the comunity's input, and also the business from the
busi ness standpoint. | didn't know if it would get the thorough
review. And | believe | took part in a large tract review, but
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I'"'m kind of unsure, so | have some questions also. But | see
Corporation Counsel has recomended it still be special
exception.

V5. STEI NGASSER: That it maintain special
exception review.

COWM SSI ONER  HOOQD: Ckay. Also it's good to

hear; | think in your coments that you nentioned that other
cities are looking at what we're doing here in D.C. | know we
took a hit early on, but I want to comend the OP, Ofice of

Pl anning, for getting out in front on that, because it's always
good. Usually it's vice versa. But now |I'm hearing the other
cities are looking at us, so we'll also be comrended.

O her than that, | believe that's all that | --
et me check. That's all that | have.

CHAlI RPERSON M TTEN: Thank you, Conmi ssioner
Hood.

Do you have any questions?

COW SSI ONER FRANKLI N: Ms. Steingasser, picking
up on what Commi ssioner Hood observed in passing, when we were
under trenendous pressures to get sonething done in this area,
we were told that we were inhibiting the econom c devel opnent
of the District, etcetera. The world seems to have changed a
bit since that tinme, and |I'm just curious as to whether you
from your work perceived that the pressures for accommdating
this kind of use have di m ni shed sonewhat ?
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MS. STEI NGASSER: Yes, | would say that they have
di m ni shed. The market has definitely gave us some breathing
roomon the issue.

Level 3, which was the |argest project approved
by the Conmission for a special exception announced that they
weren't going to go forward at this tine. And they made a
point of stressing that it had nothing to do with our zoning
regul ati ons, but the market conditions.

So while we still have one special exception that
will be com ng before you under the energency regs, they filed
under those regs, we don't see any pressure like we did in
November or Decenber. And the ones that had been approved,
none have broken ground. However, the two that started
bef orehand, 225 Virginia and 131 M Street, are continuing
forward, and | believe they're | easing. I think Teleplace,
also, 175 Ris also |easing and goi ng forward.

COWM SSI ONER FRANKLI N: O course, we all think
we acted with prudence and a certain amount of rapidity on this
matter, but others perceived we were acting too slowy. And
it's conceivable that the ones that we slowed down may have
reason to thank us.

MS. STEINGASSER: Yes. | like to thank so.

One thing, if | had to distinguish between the
two, the ones that are really funded or being built with an
actual providers behind them are going forward. The ones that
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were being built to spec --

COWM SSI ONER FRANKLI N:  To spec, yes.

MS.  STEI NGASSER: -- are the ones that are
sl owed.

COW SSI ONER FRANKLI N: Turning to a couple of
specifics in the draft regul ations, and you had commented on a
legitimate concern with the future adaptability of these
facilities.

MS. STEI NGASSER  Yes. Yes, sir.

COWM SSI ONER FRANKLI N:  And you nentioned one in
passi ng, which was parking. What other criteria would the

Conmi ssion look to in trying to determ ne whether the design of

a facility was inpernissible unadaptable, if | can use that
phrase?

MS.  STEI NGASSER: Well, the fortress facade
exanple would be a good one. The building in the Southeast
that has no w ndows and no punch out facilities. Level 3,
again, was a good exanple of that. The architect constructed
it so that it could be converted. They wused an office
architect and an office devel oper as their partner. And t hey

have what they call out punch out wi ndows so they appear to be
wi ndows, but they're backed. And when an office would cone in,
they would punch that panel out and |ight would conme through,
and it would be a standard office.
The other type of facility would be passenger
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el evators instead of just freight elevators. Handi cap
restroomfacilities.

Those kind of interior elenents that would allow
the building to convert space out would allow for adaptability.

COW SSI ONER FRANKLIN: Is it your view that we'd
be best to leave that to resolution on a specific case rather
than setting out nore specific criteria?

MS. STEI NGASSER: Yes. Yes, sir, it would be. It
was our experience through the five special exceptions that the
new buildings, their financing drove them to not be too
fortress like but to have that adaptability.

The existing structures need flexibility because
they are existing and they're trying to adapt from their past
use to this new use.

COW SSI ONER  FRANKLI N: So the adaptability
criterion wouldn't apply to an existing structure?

MS. STEI NGASSER: Well, it would in that had we
had the opportunity to look at the building that had all the
barbed wire around it, we would probably have asked them to do
some alternative wi ndow treatnment besides cinder block.

COWM SSI ONER FRANKLI N:  Yes.

MS. STEI NGASSER: It would not have been the
streetscape facade of choice. So there is sone design control
that we would want to extend to ones that are within the Metro
and within the waterfront area, as well as in the conmercial
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ar eas.

COW SSI ONER  FRANKLI N: Wth respect to areas
that you are proposing to pernmt these facilities by right, as
of right, are there no design controls?

MS.  STElI NGASSER: No, sir. We kept those
strictly in the industrial areas.

COWM SSI ONER FRANKLIN:  So that it is conceivable
that in an industrial area we wuld see the devel opnent of
facilities such as you've depicted?

MS. STEI NGASSER:  Yes.

COWM SSI ONER  FRANKLI N: Wth barbed wire and
rather fortress-like and unfriendly.

MS. STEI NGASSER: Ri ght.

COW SSI ONER FRANKLI N: Was it your considered
opi nion that even in as of right areas the Commi ssion should be
unconcerned or the city should be unconcerned with these kinds
of --

MS. STEI NGASSER: No, we were quite concerned
when we saw them and that was one of the driving forces behind
us getting out there quickly because we didn't want these
things with that kind of uncontrolled design.

In the industrial areas we thought that the use
was nmuch more industrial by nature. And some of the security
is no worse than we've seen around the cenment plant or sonme of
the other industrial projects that are out there.
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COW SSI ONER FRANKLI N: Okay. Turning to what
M. Hood had observed wearlier where you have adjacent
noni ndustrial zones where these uses would not be permtted
what, if anything, would you suggest that we do to make sure
that there aren't adverse affects on the adjacent nonindustrial
zone?

MS. STEI NGASSER: I  think Conmissioner Hood's
i dea of |ooking at a special exception review along those areas
is excellent because that would provide the type of control
that would give us that kind of site specific/neighborhood
speci fic.

You know, what is the neighborhood across the
street? The bad exanple we did show you is across the street
from an apartnent building.

COW SSI ONER FRANKLIN:  Well, are you saying that
if there was a nonindustrial zone that was within a certain
di stance --

MS. STEI NGASSER:  Yes, sir.

COW SSI ONER FRANKLI N: -- that, notw thstanding
the fact that they were in a zone where they could devel op by
right, they would still be subjected to sone kind of review
because of their proximty?

MS. STEI NGASSER: Yes, sir.

COWM SSI ONER FRANKLIN:  And is that set forth in
t hese --
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MS. STEI NGASSER: It is not at this point, no.

But 1'd be happy to look into that at the Comm ssion's request

COW SSI ONER  FRANKLI N: You know, particularly
with respect to the energency generators it seens to ne the
noi se and the pollution, and what have you, and then of course
t he appearances that we've seen one would not want to be living
within view of these kinds of structures, although | understand
that a cenent plant could go in there.

MS. STEI NGASSER:  Yes.

COWM SSI ONER FRANKLI N: You know, there is that
i ssue.

MS. STEI NGASSER: It was a tough bal ancing act
for us in trying to answer to the industry who wanted sone
areas by right and try to find an area where they were capable

with surrounding land uses and yet didn't have this deadening

effect.

COW SSI ONER FRANKLI N:  Thank you.

COW SSI ONER HOLMAN:  Just a coupl e of questions.
So, is it your testinony that as far as you know these

enmergency regulations and the ones we're |ooking at have not
inhibited the marketplace and, basically, anyone who really
wanted to get a project devel oped has done so0?
MS.  STEI NGASSER: Yes. I  would say the
regul ati ons have not effected the market, no.
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COW SSI ONER HOLMAN: Okay. And maybe this is a
question for M. Altman or anyone fromthe office. Do you have
any particular view at the time and place when we proceeded
with these regul ations, the Conm ssion designated itself as the
responsi ble body to nove this process forward, and there was
both a timng issue as well as other considerations. Do you
feel that those kinds of concerns still exist and do you have
any thoughts on that?

DI RECTOR ALTMAN: The question is whether the
Zoning Conmi ssion should continue to be the body that tears
these. W're open on the question.

We had proposed that because of the experience of
the Zoning Conmm ssion in doing this and having gone through the
regul ati ons, and having | ooked at the special circunstances and
provisions related to EEFs, having nost of the experience of
having seen many different EEFs presented to the Conm ssion
that we just proposed that for continuity. But | think that's
really a decision if the Commi ssion wants to continue in that
role or whether that should now go to the BZA.

COW SSI ONER HOLMAN:  Thank you.

MS. STEI NGASSER: | believe that the O fice of
Cor poration Counsel has also indicated or has rem nded us that
the special exceptions that we would be calling for and the
tests that relate to them they're nore established. It would
be easier to interpret themso that if the Conmm ssion w shed to
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have the Board of Zoni ng  Adj ust nent take over t hat
responsibility, there's an argunent that could be made based on
the Zoning Act that that would be the appropriate thing to do.

COW SSI ONER HOLMAN:  Thank you.

CHAI RPERSON M TTEN:. | just had a few questions.

I want to be sure | understand why the GR zone
is being included. And if | wunderstand correctly, one of the
purposes of the CR zone is to acconmodate |ight industrial
use, is that not a distinction that's being nade? |s that the
mai n reason?

MS. STEI NGASSER: Yes, ma'am as well as we're
trying to encourage m xed use, tech businesses off and go into
a mxed use area. W want to be able to provide the necessary
technology for any business to get into these certain
nei ghborhoods that we're trying to revitalization efforts
underway in. And we felt 25 percent would accomovdate al nost
any urban tech type -- or not tech, but just regular office
busi ness in a mixed use zone.

CHAlI RPERSON M TTEN: Because one of the things
about the light industrial uses that are permitted in the GR

zone is that they have to go through a special exception

process.

M5. STElI NGASSER:  Yes.

CHAI RPERSON M TTEN: And the proposal that you
all have nmade would allow them just 25 percent by right. And
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it"'s really treating the C-R zone sonewhat differently.

I nmean, | understand your concerns about things
in proximty to the actual waterfront.

MS. STEI NGASSER:  Yes.

CHAI RPERSON M TTEN: Physi cal waterfront. But
the W zones also permt some |ight manufacturing uses and yet
there's not the same accommmodation. So, | was wondering if you
had thought all that through and whether or not given the |ight
manuf acturing uses in GR have to go through special exception,
whet her granting any percentage by right is really to be
recomended?

MS. STEI NGASSER: Well, we felt it was. The data
center operation or the EEF facilities aren't always a
conmercial operation that's taking in tenants. It often
services its own tenants within its building, and we found that
very common downtown, the point of presence facilities, these

"pop" roons they call them There's one right next door to the

BI D.

And we felt that in this area for the m xed use
it could accommopdat e. | believe that W had a |ower FAR that
did not accommpdate quite as nuch |eeway between -- | don't
have ny --

CHAI RPERSON M TTEN: Well, it depends on which --
I mean C-R is a total of six, of which three could be
nonr esi denti al
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MS. STEI NGASSER: Ri ght.

CHAI RPERSON M TTEN: And then dependi ng on which
W zone you're tal king about, you're tal king about anywhere from
one to five nonresidential FAR

MS. STEI NGASSER: Well, it was our feeling that
it could be accommodated within the mxed use zone as a by
right, matter-of-right use. |f the Conmmi ssion would like us to
| ook further, we'd be happy to do so.

CHAlI RPERSON M TTEN: Okay. A simlar question.
There's a prohibition on EEFs in the SP zones.

M5. STElI NGASSER:  Yes.

CHAI RPERSON M TTEN:  And one of the SP zones has
the same breakdown in ternms of total FAR and nonresidential FAR
as C- 3A

M5. STElI NGASSER:  Yes.

CHAI RPERSON M TTEN:  So G- 3, any G 3 --

MS. STEI NGASSER:  You coul d acconmpdate it.

CHAI RPERSON M TTEN: -- you could go in and with
the 25 percent by right and then an SP, which is very simlar,
there is no accommpdation of it at all.

MS. STEINGASSER: In those zones we | ooked to the
intent that was stated in the beginning of the chapters for the
SP and the waterfront, and the residential zones. And it went
through and listed the type of intended uses and intended
devel opnent that would occur within these type of nei ghborhoods
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and zones. And we felt it was inconsistent wth those
particul ar zones.

CHAlI RPERSON M TTEN: Ri ght . But if you look at
where SP is mapped, it was typically to be the transition area
between higher density conmercial activity and residential
activity. So, that was the distinction that we drew, although
it is true that GR is also intended as a mnixed use zone to
conbi ne commercial and residential purposes.

Well, you know, the inpression that | get from
how the Zoning Ordinance has been witten is that the reason
there's no flexibility included in the waterfront zones, and
the reasons there's been flexibility included in the GR zones
is because of what was there and you're transitioning out of
i ndustrial uses into a mxed use. So | guess | have a little
bit of concern about the fact that we're sonehow stepping back
towards industrial uses when really we're trying to transition
to anot her kind of environnent.

DI RECTOR ALTMAN: | just wanted to respond to
that, because | think the point of what Jennifer was saying
earlier is that when you had a percentage of the building as
opposed to the entire building being dedicated to the EEF use,
that it really wasn't necessarily a stand alone industrial use
but was in fact supportive of the changing office environnent.

And the technology of the office environnent based on sone of
the research and some of the input we were getting when we were
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| ooking at these and how buildings were being converted and
getting input through the various roundtables of people saying
"Well, up to 25 percent of my building," it in fact nmakes the
buil ding potentially nore attractive in today's market in terms
of technology and gives us the flexibility to allow a floor or
two floors.

So | think when we saw, for exanple, in the GR
zone where it could be mixed use, but could also have a
signi ficant amount of office developnent; that having up to 25
percent in those buildings nmight in fact be a positive econom c
attribute to incorporate into those buildings. And to
encourage those m xed use zones as opposed to kind of a stand-
al one data centers which would be nore in the industrial zones,
the sort that are purely data facilities.

So | think we saw that in ternms of the changing
nature of the office environnment.

In the waterfront where we're trying to actually
not encourage as nmuch office or as full an office environnment,
that's why | think the distinction of not allowing those in the
wat erfront environment was so inportant. Because you mmy have
office there, but we're not necessarily encouraging a new
of fice core.

So | think that was sonme of the distinction
between the C-R and why we thought that that could be
reasonable within the CGR
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CHAlI RPERSON M TTEN: Okay. Just to follow up on
that idea, and | understand the idea. But w thout sone contro
on where that goes in the building.

You know, you have a discussion here about ground
fl oor. One of the things that happens in sort of
nontraditional |ocations where you're trying to induce a m x of
uses is it takes a long time for retail to catch on. So there
would be, | would think, at least a fair chance that sonebody
would want to put their EEF on the first floor. So that then
leads to further precluding an active streetscape and maybe
even when the time is right to get retail in those spaces. So
that was part of my concern about just as a matter of fact you
have no idea where in this mxed use building that the EEF is
going to go. W t hout sone control, you could end up with an
undesi rabl e situation.

So I'"mjust trying to explore that and whet her or
not some control would be appropriate.

MS. STEI NGASSER: That does seem |ike sonething
we should | ook at nore cl osely.

DI RECTOR ALTMAN: Yes. | nean maybe what we need
to do is --

MS. STEINGASSER: As far as the ground floor, we
didn't require it was in the GR because we did feel that the
25 percent as far as having any adverse inmpact could be
absorbed through the activity of the remaining of the building
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W also felt that in those kind of circumstances they do tend
to put them on the first floor because of the load that's
required, the weight that the floor needs to be able to carry.

So usually they would be below ground or on the first floor.
So it is sonewhat of a trade-off.

DI RECTOR ALTMAN: | think there is a good point,
t hough, maybe that we could follow up on and |ook a how the
first floor, that the entire first floor would not be dedicated
to an all EEF use. In other words, that it nmay be that part of
the first floor would end up being dedicated to it, but not the
frontage, for exanple, the street frontage.

MS. STEI NGASSER: Ri ght.

DI RECTOR ALTMAN: So you want to have retail, it
my be at the backend of the building. So you can still
accompdate them but get the desired effect that we need. So
maybe there's a way to wite that in as one of the criteria.

CHAI RPERSON M TTEN: Ri ght . | nmean, we had some
discussion in sone of the special exception cases about
animating the streetscape. And so however that gets
acconpl i shed. I nmean, clearly vyour typical EEF
doesn't acconplish that.

I also had a question about in the definition
that's proposed that the threshold size would be 1500 square

feet and then in your report there was a di scussion about these

pop" roonms and that they range in size from 500 to 8,000
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square feet. And | just wanted to know how you reconcil ed that

need of these roons with the size that vyou're

pop
recommendi ng in the definition of an EEF?

MS. STEINGASSER: Well, the definition in the EEF
was geared to provide the optical transition nodes for the
cable television system They were extrenely concerned that
anything smaller, that would not allow them to extend their
cable services. So we worked with their engineers to cone up
with that figure.

But the "pop" roons are really a hard thing for
us to get a handle on because we don't know where they are.
Every buil ding has one to sone degree and they vary in size.

Qur survey of providers and building in other
cities gave this range between 500 and 8,000 square feet. But
the definition exclusion being the 1500 square feet for a
building is used nore for the cable television specifically.

CHAI RPERSON M TTEN: Let nme ask you a question
because | don't know how this works. Sonebody is building an
office building or they have an office building and they're
going to put in an optical node thing or they're going to put
in a "pop" room or they're going to put in an EEF

MS. STEI NGASSER:  Yes.

CHAlI RPERSON M TTEN: And they go and they get a
building permit and they wite -- | mean how is that going to
be captured? How are all these distinctions going to be
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captured in the reality of enforcing these regul ations?

MS. STEI NGASSER: As we go through the building
permt process what they've done in the past is just identify
as a telecomunications facility or a telecomunications
switching facility, in which case the Zoning Adnmi nistrator wll
snag it for special exception review as needed or process it by
right.

In this case, there wll be some education
involved in having them set aside and nonitoring the square
footage that comes through, and be able to calculate when a
building has hit its threshold and when it needs to go forward
to anot her category.

When they cone through, an optical transition
node for the cable television system should be distinguished
separately from a data center EEF or a "pop" room which would
really be nore of a switching facility with a smaller presence
within the building itself.

CHAI RPERSON M TTEN: So potentially somebody
could wite on an application telecommunications facility and
that could really be telephone, it could be fiber and stuff or
it could be cable tel evision?

MS. STEINGASSER: It could be.

CHAI RPERSON M TTEN: So it seens to nme that
there's going to have to be sonme kind of follow up by the
Zoning Adm nistrator. If you put down this general term
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tel ecommuni cations facility, they're going to have to probe
t hat ?

MS. STEINGASSER: Right. Yes, ma'am

CHAI RPERSON M TTEN: Okay. |s there any other
possi bl e choices beyond those three; telephone, television or
what ever, fiber?

MS. STEI NGASSER: Oh, yes.

DI RECTOR ALTMAN: Sonething w thout the tele.
Just conmuni cati ons.

VS. STEI NGASSER: Yes. It could be
communi cations equipnent, it could be conputer storage, it
could be any kind of --

DEP. DI R MCARTHY: Ri ght . And it's not even
that sinple in terms of the telephone, because of the
proliferation of what the industry calls CLEXC, conpetitive
| ocal exchange carriers. And they have been very associ ated
with the "pops" and a service related to sone of the other data
server equi pnents as well.

So we need to work with the Zoning Adm nistrator.

And we've had sone conversations in passing about how this
makes his job nore conplicated because the technology is
evolving all the time. So even if we conme up with just one set
of questions now that could be asked to further follow up, if
the answer is telephone switching station; that's sonething
that will need to be continually updated.
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CHAI RPERSON M TTEN: Is there anything nore that
we could now to clarify? Because, for instance, telephone
exchange is not a defined term in the zoning ordinance. And
we're tossing around a lot of new terms and it makes for
someone, a devel oper or soneone just trying to use a building,
if they open up the zoning ordinance they're not going to have
the whol e universe of information there. So is there sonething
nore that we could do to clarify the situation now?

DEP. DI R. M CARTHY: Well, actually, in sone of
the forms that we held we were advised or came across a
glossary for the industry that's been published which, |
suppose one thing we could think about is having that serve the
same function with regard to these regs that Wbster's has or
use the definitions that are used by the industry in that
gl ossary; although |I don't know if that's copyrighted property
of the particular glossary and those definitions.

We could certainly do sonme nore research about --
you know, there are now many websites and there's just an
expl osion of information about these facilities. So maybe we
could find sone comonly accepted ternms that would not be
copyrighted but would be enough used within the industry that
we coul d propose that as an addition to ? 199.

CHAI RPERSON M TTEN: | can see that there will be
a lot of confusion and there perhaps could be two things
happeni ng: The Zoning Adm nistrator sending cases that are
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really not intended to be captured through the EEF regul ations
and then at the other extreme maybe missing things that we
intend to capture. So the nore clarity that we can give now, |
t hi nk woul d be hel pful .

MS. STEI NGASSER: Well, that's one thing we found
when we surveyed both the industry as well as the other cities.
People don't wuse the terms simlarity from coast-to-coast.
They use them interchangeably, whereas some people are very
di stinct between the co-location or server farm And there
isn'"t a consistency in how the words are used and that's why we
tried to come up with sonmething broad enough to capture. But
you're right, we could be swinging in too nuch --

CHAI RPERSON M TTEN: Anything that we could do to
make it easier and nore understandable | think would be
hel pful .

COWM SSI ONER  FRANKLI N: Excuse me, Madam Chair.
This is a very interesting |ine of questioning.

Coul d sonebody file an application for a |ight
i ndustrial use and just call it light industrial?

MS. STEINGASSER: | don't believe so.

COW SSI ONER FRANKLI N: No.

MS. STEI NGASSER: | believe they would have to
i dentify what type of use they were within the zoning category.

COW SSI ONER FRANKLI N:  Ckay.

CHAI RPERSON M TTEN: Any other questions for the
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O fice of Planning?

COWM SSI ONER  FRANKLI N: Just one other. I'n
| ooking, these are really hghly refined and, in sone cases,
perhaps overly refined criteria set forth in this draft. I''m
| ooking at 745.3 and 745.4 and 745.5. And wi thout necessarily
taking the time at this point to go into the details of these,
it seens to ne that some effort ought to be made to sinply and
maybe combi ne some of these.

And | also don't know how the Commission should
consi der the econonic devel opnent potential of an area and how
that gets factored into the judgnent. And |'m just wondering
whet her even that is relevant in terms of the criteria that you
have set forth.

There seenms to be a redundancy in those sections
that sonmebody ought to take a | ook at.

That's all.

CHAI RPERSON M TTEN. Thank you.

COWM SSI ONER  HOQOD: Madam Chair, | just want to
ask Ms. McCarthy, | wasn't clear on whether or not the Ofice
of Planning was recomending that the Zoning Comm ssion
continue to hear the EEFs or what. I wasn't clear on that
di scussi on.

DEP. DI R M CARTHY: I think our position was
that we could see argunents both ways. Because of the
Commission's famliarity, keeping it within the Conm ssion but
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because of the fact that it is now noving into nore of a
cl assic special exception set of situation with standards to be
applied and the like, that the argunment could be made for it
being nore logically returned to the Board of Zoni ng
Adj ust nent . And | think there are sone |egal
aspects of it, and | don't want to M. Buffo on the spot. I
don't know if the Corp Counsel's office is prepared to talk
about that now, because it was sonething we really hadn't -- we
had just assuned when we were writing our report, as you saw
from the report, that it was going to remin wth the
Commi ssi on. And when this issue canme up today, we thought
about it and thought exactly that there were argunents that
could be made on each side. So, we'd be happy to work nore
with the Corp Counsel and conme back with a formal suggestion
or if Corp Counsel wants to conment on that.

CHAl RPERSON M TTEN: M. Buffo, did you want to -

MR. BUFFO No, | have no coment to nake now.
But we'd certainly be happy to revisit that.

I don't know what was discussed between others
and Ms. McCarthy.

COW SSI ONER HOOD:  Ckay. Thank you.

CHAI RPERSON M TTEN:.  Thank you.

And | would like to reiterate what M. Hood said,
which is | think that you are to commended for getting out in
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front on this and taking the heat, | think it was well worth
it. So, thank you very much for your efforts.

Any reports of other governnent agencies? All
right.

We'll take testimony fromany ANCs that are here,
any ANCs that are represented.

M. Berry, come on forward.

And if we could get a copy of the Power Point
presentation for the record, that'd be great. Thank you.

MR. BERRY: Good norning.

CHAI RPERSON M TTEN: Good eveni ng.

MR. BERRY: Madam Chairperson, nenbers of the
Zoni ng Conmi ssion, | just want to --

CHAI RPERSON M TTEN: Could you state your nane
for the record?

MR. BERRY: M nanme. |'msorry. |s James Berry.

I''mthe Chairperson of Advisory Nei ghborhood Commi ssion 5-C.

Qur Conmission area is located in the so-called
NOVA area as well as parts of Edgewood, Ecki ngt on,
Bl oom ngdal e, parts of Shaw.

And we've conpiled experience wth electronic
equi pment facilities.

On the outside, I'd like to congratulate and
thank the Zoning Commission for coming up wth energency
regulations to kind of float the process and the Ofice of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pl anning for taking a thoughtful |ook at how this issue is
goi ng to be regul at ed.

I wanted to speak very specifically | guess to
what M. Hood raised, and that is those electronic equipnent
facilities that are approximate to residential comunities,
because that's the situation that we face.

Interestingly, we've had three experiences so
far. In each instance the developer or the owner of the
facility has been quite cooperative with our efforts to work
with them and to negotiate agreenents wth them But we
believe, frankly, that we wouldn't have got their attention,
certainly not their level of attention had there not been a
process by which they had to come before us and at |east ask

how we felt about it.

In the first instance, interestingly -- and |'l|
show you the variety that | think kind of nmkes the point for
me.

In the first instance, it was Teleplace at 175 R
Street. And we engaged in a series of discussions with Chip

G asgow on behal f of Teleplace. And, interestingly and as fate
woul d have it, on the two occasions on which we were supposed

to vote on the issue, it snowed and we didn't have a quorum on

both occasions. But because of our conversations with M.
G asgow, interestingly and thankfully -- | want to thank him
publicly -- a lot of the recomendations that we nade got
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factored into the order that the Board ultinmately approved with
respect to the site.

That is, we asked them to |look at MKinley High
School, the high technology center that's going to be there,
and find out if they could devel op sone sort of relationship,
mentoring kind of relationship between Tel eplace once it got up
and running and the students there, you know, perspectively.
And they agreed to it. It becone a part of the order, and we
t hought that was kind of a wi n/wn.

But he certainly, | would dare suggest and not
di srespectfully, but he probably wouldn't thought of that,
woul dn't have known that had he not a chance to interface with
us | nmean, you know, realistically.

The second instance we had with Jamar Ltd or
i ncorporated at 70507 Edgewood. And in the same instance we
negotiated with Ms. Prince, we net with her a nunber of tines,
we worked out a nenorandum of understanding which she and her
client were very supportive of. We tal ked about issues I|ike
security, we talked about a trash problem that we've been
having in the area. They even volunteered to help us with a
liquor store, an ABC matter in that area that was plaguing the
whol e community. So we were forming a relationship as
nei ghbors in addition to working out the arrangenents that
i npacted the electronic equipnment facility. And we supported
t hat . W worked out a situation which we thought was
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Wi n/ wi n.

In the third instance, interestingly, it was one
of the exanples that was used today as a bad design, the M
location on 1845 3 '* Street or 4'" Street. And | nust say that
Ms. Cunni ngham who is their representative, we used the zoning
process -- not zoning, the pernmitting process through DPW to
get their attention because they were able to nmove -- as a
matter-of-right it was before the emergency regul ations.

And | nust say in their defense, if you wll,
that they presented a plan that would have addressed many of
the problenms about which you spoke with the I|andscaping and
that kind of thing, but we've been in this process under
negotiation with them which has precluded their getting permts
before now to do that.

So, | don't want to their apologist, but | want
to certainly admt that it was their negotiation with us that
has slowed that thing down considerably. And it wasn't them
bei ng bad nei ghbors, okay.

But | will say this: One of the issues that we
did have with them involved the barbed wire, the so-called
fortress nentality. There was something intuitively that
troubled us about that that we didn't know what to call it.
But it did look nmore like a jail than it did like a building,
and it was literally across the street froma residential area.

Now, | know that the Post Ofice, which is
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adj acent to it, has barbed wire as well and | know that would
be the counter argunent. But the point is that | think that
| ooking at how these facilities interface with communities and
having a means by which, especially communities like ours --
our ANC area covers that whole railroad area and the value of
having those facilities approximate to railroad tracks and the
fiber optic wiring and that kind of stuff. I nean that it's
useful to have some neans by which to do that. And | didn't
see that in here, a neans by which we could present our views
and maybe negotiate some sort of reasonable agreenent with the
owners.

And maybe M. Hood's recomendation of also
applying the same consideration that you would to waterfronts
and Metro Stations to people who live in those places next to
those facilities would be a good idea.

And | just canme to share that view

CHAI RPERSON M TTEN: Thank you very rmuch. I
mean, it's good that we can explore this perspective because |
think it was one that had been overl ooked.

MR. BERRY: Okay.

CHAI RPERSON M TTEN:  Any questions for M. Berry?

COW SSI ONER HOOD:  Madam Chair, | just wanted to
ask Conmi ssioner Berry, the proposal for the waterfront and the
Metro Stations is 1250 feet. I can think of some others where
that would just nake other things happen. Do you think that's
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too many feet to include for residential? Wuld you reconmend
something like -- | have here in ny notes, | was thinking |ike
250 or 300 feet. In your community, would you think that would
be substantially enough?

MR. BERRY: I would for the larger distance than
the small er distance, the 1250 feet or whatever it was.

COWMM SSI ONER  HOQD: 1250? If it was 1250 those
three that you just called, if they cane through the process
after we put in the limt, would they be able to be stationed
where they are?

MR. BERRY: I would think so. Yes, they would
easily qualify. The ones in our neighborhood are like directly
across the street fromresidential areas.

I mean, like 175 R is diagonally across the
street froma bl ock of houses.

The 4'" Street one is di agonal ly across the street
from houses.

The only one | don't know about is 70507 Edgewood
is under a bridge, but |I inmagine it would fall into that 1250
feet.

COW SSI ONER HOQOD: Okay. Okay. O at least it
woul d be set back a little further?

MR. BERRY: Right.

COW SSI ONER HOOD:  Ckay. Thank you.

CHAI RPERSON M TTEN. M. Franklin?
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COW SSI ONER FRANKLIN:  Yes. M. Berry, |I'mglad
that you mentioned the MKinley mentoring proposal, because I
remenber that as a distinctive advantage at 175 R, or was it --

MR. BERRY: | should also nention that Jamar Ltd.
al so agreed to that, too. The one on 70507 Edgewood. And, in
fact, MCl is going to, once we finalize our agreenent, they
agreed to do sonme things as well.

COW SSI ONER  FRANKLI N: My question is has the
contours of that program becone nore definite over the |ast
several nmonths? What is really entailed there?

MR. BERRY: They're flushing it out as we speak.
I'm told that they're looking at it nmore broadly as a
Bl ow McKinley -- | forget the data that they replied to --
something like high tech canpus kind of idea where they're
trying to connect the two schools as magnet school s. I"'mtold
that curriculum has been devel oped. Architects have done the
spacial design for MKinley and they're trying to run it
through like a comunity review to nake sure that there's buy-
in and support for it.

But according to the people fromthe D.C. Public
Schools and the Mayor's office, in Septenber 2002 is when they
expect to matriculate the first group of students. Now, that's
what they tell us.

COW SSI ONER FRANKLI N:  Thank you.

CHAlI RPERSON M TTEN: Thank you very nmuch for
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com ng down.

MR. BERRY: Thank you for having us.

CHAI RPERSON M TTEN: Any ot her ANC
representatives?

Al right. Now we'll nmove to organizations and
persons testifying in support. And | have a list up here of
folks that have signed up and if there's anyone else, we'll
pi ck you up at the end.

What 1'd like to do is for those individuals who
are representing an organization or a corporation who happens
to be interested in this, to the extent there are duplicates,
one representative one get five minutes and then the second
will get three.

So I'I'l have Norman d asgow, Jr., Steve Sher and
Chris Collins come forward. And if you're representing a user,
state that so we can keep track of who gets five and who gets
t hr ee.

MR.  GLASGOW Chris is going to be here wth
DCBI A, so his presentation is really different than Steve's and
m ne.

CHAI RPERSON M TTEN: Al right. Great . Fi ne.
Just so | don' t have to interrupt vyou |ater, you're
representing?

MR.  GLASGOW I'"m representing Union Station
Vent ure.
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CHAI RPERSON M TTEN: And, M. Sher, you're
representing?

MR. SHER: The sane.

CHAI RPERSON M TTEN: Ckay. So you're going to
get three, three mnutes. Okay.

MR. SHER: W won't take |ong.

CHAI RPERSON M TTEN: Okay. Good. | just want to
be clear so | don't have to interrupt.

M. d asgow, please, go ahead.

MR. GLASGOW All right. Thank you, Madam Chair,
nmenbers of the Commi ssion.

For the record, ny nane is Norman M @ asgow, Jr.
of the law firm of Holland & Knight. And here with me this
evening is M. Stephen Sher.

I"mjust going to talk briefly about one of the
properties that's involved in this, and that is a site that is
occupied by the 131 M Street buil ding. I'"m using that as just
a frame of reference, because the site is the 250,000 square
feet that surrounds it.

We appreciate the work that the Ofice of
Pl anni ng has done in this area and with the EEFs just generally
as they've fornul ated those regul ati ons.

The coments that | wll be making with respect
to the regulations are with respect to sone of the |arger
sites, in particular. This site has about 250,000 square feet
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of vacant ground around the building. And we are |ooking at
putting up one nore EEF building. The rest of the site we
woul d be developing as office use that would front on First
Street and on M Street, and on L Street.

And particularly what we are looking at is a
situation under the regulations where we would probably be
within the 25 percent rule, but we're not going to be building
all these buildings at once. It's a major devel oping going on
in that area, and M. Sher will be talking about potential
provision within the regulations that would deal wth that
within the special exception context. And al so an issue that
Steve and | were addressing earlier today is if we're going to
be using to a special exception situation, for whatever the
site is we want to go one agency for, I'Il call it, one-stop-
shoppi ng. In other words, if you are going for a special
exception for an EEF, then we also want to be able to at the
same tine get any relief that we would need with respect to
["Il call it a side yard or rear yard, or sonething else. W
don't want to go through two different processes.

So, wunless the Zoning Conm ssion has variance
authority, it may be that the w ser choice because of that
would be to have all the processes be handl ed by the Board of
Zoni ng Adj ust nent . Because when these EEFs are in a position
to nove forward, they do want to nove forward wth sone
rapidity. And | think it would be a problem and a waste of
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resources to have a situation where you go to the Zoning
Commi ssion for the EEF itself and then you have a variance or a
speci al exception dealing with the physical building, a rear
yard variance, and then all of a sudden the city's telling the
people "Well, now go to the Board of Zoning Adjustnent for
that." I think that's a problem However it's handled, it
needs to be handled in one place.

I think there may be a legal issue involved with
respect to the Zoning Comn ssion being able to grant variances.
That woul d have to be | ooked into by Corporation Counsel. And
we can take a | ook at that with Corporation Counsel.

That is the principle items that | wanted to
bring to your attention, those two issues. One, where you have
a very large site that will have nultiple buildings on it. I
think it's probably better, particularly in this site where we
have the railroad tracks, we want to put the EEF building in
the back toward the railroad tracks. The front of the site
woul d be developed with office buildings along First Street,
which we think, and | think we've discussed it with the Ofice
of Planning, will be the main street in that area. That would
be fronted with office buildings. L Street would have office
buil dings. And then in the mddle in the back is where we would
be | ooking at putting an EEF. And we think the best way to
develop that is in a single structure toward the railroad
tracks in the interior of the site with the street frontages,
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other than the existing Wodward & Lothrop Building, being
traditional office use

And that's all | had to say.

CHAI RPERSON M TTEN: Okay. Any questions for M.
-- oh, let's just go through all three.

MR. SHER: Well, Madam Chair, for the record ny
nanme is Stephen E. Sher, the Director of Zoning and Land Use
Services with the law firm of Holland & Knight.

Chip sort of covered in general terns what | was
going to say also. I would point specifically to the |anguage
that we have proposed to carry out the recommendati on that Chip
just made about a situation where the building in the ultimte
stage will be less than 25 percent of the entirety, but due to
the phasing may be nore than 50 percent, nmay even a 100 percent
of that particular phase of the devel opnment. So we've proposed
| anguage under what we've called 745.3 on the second page of
the nultipage docunment that we gave you that we think tries to
address that.

Recogni zi ng that this is still a special
exception process. It isn't a matter-of-right. It still neans
you've got to go to the Board, but that the Board is able to
approve of that kind of a situation where the single building
exceeds 50 percent though in the entirety it would be |ess than
what woul d ot herw se be required. That's the one point.

The second point on whether you decide to assign
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this to yourselves to continue to review these things or
whet her you put them back with the BZA, which handl es the great
majority of other special exceptions. Again, | think as Chip
i ndi cates before, a question is just you want to put this al
in one place. You want to have one body decide everything
having to do with this development. It doesn't nake sense to
come here for the basic use question and then have to go back
to the Board if you' ve got a parking issue a rear yard
guestion, or sonme other reason that requires a variance.

Since the statute seens to assign to the BZA the
sole authority to grant variances, it seems |like maybe the best
way to do this is to put these things back in front of the BZA.

The other alternative is to wite sone other kind of
regul ation into what you're giving to yourselves to do to give
you the authority to deal with would otherwi se be dealt with by
t he BZA.

Either way, as long as an applicant only has to
go to one place, that's what we think should happen. So that
you don't have to go sequentially from the Conmi ssion and then
to the Board.

CHAI RPERSON M TTEN: Thank you. Thank you

M. Collins.

VR COLLI Ns: Good evening. My name is
Christopher Collins. I'm with the law firm of Holland &
Kni ght . I'm here on behalf of D C  Building Industry
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Associ ati on.

|"ve submitted to you testinony to be given by
David Briggs, whose the Chairnan of the D.C. BIA Legislative
and Governnment Affairs Conmittee. He could not be here this
eveni ng. I am the Secretary of the organization and a nenber
of the Executive Comrittee. He's asked ne to give the
testi nony. I"I'l just briefly describe the three issues that
are raised in the witten testinony, which you can read at your
| ei sure.

The three issues raised are, nunber one, where
there's a percentage of gross floor area restriction that
instead you consider nmaking it a linear restriction simlar to
CBRS. The spacing between EEF uses would achieve the stated
planning goals and would also allow for nore realistic
devel opnent regulations for EEFs because linmtations on a
percentage of a building are, in some instances, very difficult
for EEFs to handl e when you are required to have a mi xed use.

Percentage of gross floor area requirenments
require that there be a mx of uses rather than having the
buil ding devoted to solely EEF uses. The regulation is not a
percentage of the permitted gross floor area, it's a percentage
of the gross floor area of the building. I'm sorry, not a
percentage of the FAR, but rather a percentage of the gross
floor area of the building. So it requires a m x of uses.

A full building of EEF uses interspersed wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

other uses is a nore realistic type of devel opment for EEFs and
it would achi eve the stated pl anni ng goal s.

Secondly, with regard to restrictions in the GM
zones near Metrorail Stations, the current draft regulation
requi res special exception approval if the EEF is within 1250
feet of a Metrorail Station entrance. And this is to represent
a conveni ent wal ki ng distance from Metrorail.

In 1984 this body adopted anendnents to the
parking regulations, and in those regulations they adopted 800
feet as the benchmark for a convenient walking distance from
the Metrorail station. That's in ? 2104.

And the reconmendation is that for consistency in
the regulations that you continue to use 800 feet as the
benchmark for a convenient walking distance from Metrorail
Station.

The third point is to anend the definition of
EEFs to address all situations. I think the definition has
some exclusions in it which are admrable in their attenpt to
identify all the scope of those uses which should be exenpted
from EEFs. And | would like to suggest one nore, or sinply
maybe get clarification. And that is to exenpt EEFs that are
currently existing which were | eased or otherw se occupied as a
matter-of-right kut which have not yet been conpletely built
out with building permts.

The current proposal exenpts EEFs that are
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exi sting, invested or duly approved by the Zoni ng Commi ssi on.

What we're suggesting is on the third page of the
testimony to add a provision to exenpt an existing EEF which
occupies at |east 50 percent of the gross floor area of the
| eased space within a building by that EEF for EEF purposes as
of the date of this regulation pursuant to a valid CFO but for
whi ch construction and occupancy of the entire |eased space had
not yet been conpl et ed.

In those instances where there was an intention
to occupy an entire space, the |lease was for the entire space,
the building permts was gotten in stages as the business
increased as a matter-of-right. And now wth the new
regul ations the building permt cannot be issued w thout going
to either this body or to the Board of Zoning Adjustnent. And

we're sinply requesting that that be recognized as an exenption

as wel | .

Thank you.

CHAI RPERSON M TTEN:  Thank you.

Any questions for these folks? Pl ease.

COWM SSI ONER  FRANKLI N: M. d asgow, your 745.3
proposal, | assunme this nultiphased devel opnent would be in

every case by the sane applicant?

MR. GLASGOW Not necessarily, because when you
bring that before the Board of Zoning Adjustnent or before the
Zoni ng Conmi ssion, however you resolve that issue, you would
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have the site. And the site would be covered by the Board
order. Therefore, in a sense, if you built an EEF building and
build one office building and sold two office pads to sonebody
el se, they'd still be covered by that order.

COWM SSI ONER FRANKLI N: So it's sort of like a
PUD?

MR. GLASGOW | think --

COW SSI ONER FRANKLI N: In other words, you're
saying that if there were some ultimte transaction that naybe
severed the property from the one that had been permitted, the
property woul d be sold subject to the sane control s?

MR. GLASGOW Yes, because the order, the special
exception order would cover the site.

COWM SSI ONER  FRANKLI N: Ckay. Woul d cover the
entire site and therefore limt a subsequent owner from
devel opi ng anot her EEF, or whatever?

MR. CGLASCOW That's correct. And | don't think
it would be like a PUD. The land area would be the only
simlarity because you wouldn't, for instance, probably not
have designed the other office buildings that would be going
around.

The office market in that area right now has been
spotty, put it that way.

COWM SSI ONER FRANKLI N:  Yes.

MR. GLASGOW And that's charitable.
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COW SSI ONER FRANKLI N: Well, | would suggest
then tinkering with the | anguage here. For exanple, there's a
reference to pernitted gross floor area of the entire project
and we may not have an entire project at that tinme in terns of
t he design?

MR. GLASGOW That's true.

COW SSI ONER FRANKLIN:  So there ought to be sone
signal in the |anguage that the special exception order would
enconpass all of the land area that is proposed for ultimte
devel opnent.

I"mjust thinking out |oud now. Suppose sonebody
decides if that |anguage existed that -- oh, that's okay. I'l]
wi t hdraw that question. | think that's it covered.

But | think sonmething ought to alert either the
Board or the Commission or the Zoning Adnministrator the fact
that that order enconpasses sonmething that hasn't even been
desi gned.

MR. GLASGOW Yes. Yes. The Zoning Admi nistrator
is going to need to be aware. And generally through their
system certainly historically, they've been able to track what
orders are going with what properties, particularly through the
subdi vi si on and ot her processes.

COW SSI ONER FRANKLI N:  Okay. Thank you.

MR. GLASGOW Thank you.

CHAI RPERSON M TTEN: Just to follow up on what
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Conmmi ssi oner Franklin was tal king about. | feel that there's a
little clarity that needs to be added as well, because the idea
of a nmultiphase developnent, what | would want to avoid is
let's say you had a devel opment that had already |argely taken
place and it was a series of office buildings and then all of a
sudden an EEF were to be proposed and the notion behind that
well we're going to take what would have been allowed in each
of these existing office buildings and now consolidate that
into an EEF.

So | think what you're suggesting is at the sort
of genesis of the project is when this gets acconplished and
how can we make sure that we capture that notion and not
backfilling at sone point later and taking space that would
have otherwi se been pernmitted for an EEF and consolidating it
sonmepl ace.

So | think we're synpathetic to what you're
proposing, we're just trying to refine the language a little
bit, so if you could help us with that.

M. Hood, | interrupted you.

COW SSI ONER HOOD:  Madam Chair, thank you.

M. Col lI'i ns, you rmentioned about exenpting
buildings from existing EEF |eases from coverage of the
regul ati ons. Do you have an idea of how many we've kind of
cl osed the door and how many projects out there? |s there an
abundance of them or is it nmybe just one project in
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particul ar?

MR. COLLINS: Well, it was very specifically
crafted to include those areas that are not only up and
operating, but nore than 50 percent operating. And | don't
think there are that many. I know of at |east one, which I'm
not at liberty to identify, but I --

COW SSI ONER HOOD: | thought you night know of
one.

MR. COLLI Ns: There are several . | nean, there
can't be nore than several.

COW SSI ONER HOOD:  And | just want to conment on
M. dasgow and M. Sher said. [|I'msure that it's not going to
be an intent of the Commission to have you run back and forth
to different bodies. Because from ny perspective, | believe
that's not good business, friendly sense, for the city. So |I'm
sure that we will deal with that accordingly.

CHAI RPERSON M TTEN: If | could just follow up on
the issue about the lease. | think, again, we're synpathetic to
the situation, but can you offer us sone nore |anguage that
would help to nail down, so we don't have people slipping
through saying "I had a |I|ease." But by creating sone
artificial situation how can we make sure that we're really
capturing just the people that had expectations, |ongstanding
expectations about building out gradually into a space? | hope
' m conveyi ng okay.
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MR. COLLI NS: Oh, absolutely. I'd be happy to
bring that back and consider that. | don't want to give an off-
the-cuff response that not well thought out.

CHAI RPERSON M TTEN:  Okay.

MR.  COLLI NS: But |1'm sure, as an exanple
perhaps, it has to be denonstrated in some way that there does
exi st a | ease.

CHAI RPERSON M TTEN: Ri ght.

VR COLLI Ns: Whether it's to the Zoning
Admi ni strator or how that's done.

CHAI RPERSON M TTEN: Do you think that the |ease
has to be produced within a certain tine frane so that we know
that we've captured the universe of those? |'mjust --

MR. COLLINS: Registering as was done when the SP
zones were changed in the '70s, registering your building,
somet hing |ike that mght be done.

CHAI RPERSON M TTEN: Sonmething |ike that | guess
would make me feel a little bit nore confortable. So anything
that you could propose to nmake that a little bit nore clear
woul d be hel pful to me.

MR. COLLINS: Sure. Sure. Al right.

CHAI RPERSON M TTEN: M . Holman, did you have any
guestions?

COW SSI ONER  HOL MAN: Just one for M. Collins.
I was just reading through what is essentially M. Briggs'
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testimony and | was noticing that it seenmed that the inport of
that testinmony was that these regulations as currently proposed
woul d make the city unconpetitive in terns of attracting these
kinds of facilities. And is it your testinony basically that
if the anendnents that you are proposing in the testinony or
that he was proposing in the testinmony were nade, that that
woul d change our conpetitive position? Is that what |'m
readi ng?

MR. COLLINS: These are intended to address that
concern, yes.

COW SSI ONER HOLMAN:  Ckay. Thank you

CHAI RPERSON M TTEN:  Any ot her questions?

MR. COLLI NS: Madam Chair, | just had one other
thing to add. | think that with respect to -- | don't know
whet her James is still here or not. No, he's not here.

On the footage requirement that was being
di scussed, because | can understand where there is sonme desire
to have sone separation, and we worked on the Tel epl ace project
very well. We're probably only about 100 feet away from the
residential zone, so there may have been sonme m sconmunication
with respect to the 1250 feet. Because | don't think any of
the projects that were nentioned would have nmet a 1250 foot
requi renent, which | think, M. Hood, you were alluding to.
That's like three city blocks with the streets included. That's
pretty significant distance.
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CHAI RPERSON M TTEN: Well, perhaps --

MR. COLLI NS: And | think the 250 feet or 200
feet, that's about the width of a street plus half a block
separati on.

CHAlI RPERSON M TTEN: I know it would be hel pful
for us if you wanted to propose a distance that you thought
woul d be appropriate, then we could consider everybody's views
on that.

M . Hood, did you have sonethi ng?

COWM SSI ONER  HOCQD: You covered it. Thank vyou,
Madam Chai r.

CHAI RPERSON M TTEN:  Okay.

COWM SSI ONER FRANKLI N: I think in that vein it
woul d be interesting if you could think of a greater distance
whi ch woul d effect the enmergency generator, that is to say that
if the emergency generator were nore distant than the rest of
the facility. Because that's really the noise generating
aspect of it.

MR. COLLINS: Right. And | think there have been
some inprovements in technology with respect to nufflers and
baffl es and other screening with respect to those facilities
ot her than sticking it on the roof of the building Iike we saw
in the one photograph.

COW SSI ONER  FRANKLI N: Well, our regulations
can't necessarily require new technology, or do you think they
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can? Suppose sonebody uses old technol ogy?

MR.  COLLI NS: Well, | think that there are the
deci bel levels and the other things that Ms. Steingasser talked
about, so there has to be sonme sound deadening with respect to
that or it does not neet the existing requirements within the
zoni ng regul ati ons on that.

COWM SSI ONER FRANKLI N:  Have those been enforced,

to your know edge?

MR. COLLI NS: well, | know if | thought | had a
problem 1'd call up the Zoning Administrator and |I'd say it's
too loud and they will send sonebody out there and check for
sound. |'m aware of projects where that has occurred.

COWM SSI ONER FRANKLI N:  Okay.

MR. CCLLI NS: Not recently, but in the length of
practice that | have, | know of the city going out and checking
for decibel levels on certain sites.

COW SSI ONER FRANKLI N: M. Collins, you mght
get together with M. Briggs and suggest to the Comm ssion sone
speci fic language that reflects the general suggestions that
you've nmade. | think it would be very hel pful.

MR. COLLINS: Thank you. | wll.

COW SSI ONER FRANKLIN:  All right.

CHAI RPERSON M TTEN:  Anyt hi ng el se?

Thank you all very nuch.

MR. COLLINS: Thank you.
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CHAI RPERSON M TTEN: Kevin Hurley and Pat Brown.
Claire Cunningham and -- |'m sorry, | can't read the |ast
nane, but it's Seth.

MR. MAI MAN: Seth Maiman. Mai man.

CHAI RPERSON M TTEN.  Mai nan. Sorry.

M. Hurley and M. Brown, are you representing
the sane group?

MR. BROMN: Yes, we are.

CHAI RPERSON M TTEN. Great.

MR. BROWN: And to keep it sinplified, | think
I'l'l speak on behal f of M. Hurley.

CHAI RPERSON M TTEN:  Ckay.

MR. BROWN: My name is Patrick Brown from
Greenstein, Delaman and Lux. Wth me is Kevin Hurley, an
officer of CSX, which is the owner and devel oper of Capital
Commerce Center, which to focus you on its location, Florida
and New York Avenue. The FedEx distribution center there is on
the corner of that project. Harry Thomas Way, which is soon to
become a public street, cuts through the project.

That project is still far from conplete, but was
devel oped in accordance with the large tract review process
back in the 1980s.

And | wuld Ilike to wurge and reconmend the
Conmission to revisit the Ofice of Planning recomendation
that was included in their presentation as to nmking an
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exception or recognition of the large tract review process and
those properties that are zoned CM and M the industrial
zones.

It provides, | think, a lot of benefit to the
process which neets the criteria and the purpose of the
regul ations. It also, | think, offers a better solution because
it offers continuity.

A project like CSX' s project here, started wth
| arge tract review. It's going to have to continue with |arge
tract review, but then too, again, have to divert to the Zoning
Commi ssion or the BZA in a special exception process is just
the kind of conflicting nmulti-stop process that | don't think
anybody wants to encourage.

I think if you | ooked at the large tract review

process and also as it relates to Capital Commerce Center,

you'll find the heightened |evel of scrutiny that is nowhere
i ntended here in these proposed regulation. You'll find design
and architectural and ot her pl anni ng restrictions and
requi renents that go well beyond the intent of these

regul ati ons.

So | think by recognizing the process that exists
and will continue to exist, | think you do a service to the
overall process as well recognhize the responsibilities of a
developer who is in the large tract review process and must
continue that.
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The concerns raised by Corporation Counsel, |
think, are ones that we can address. W can't address them |
don't think in a drafting session tonight, but again | think
those are things that if sound mnds get together, we can
resolve it in such a way that we recognize that large tract
review, as it is based on the property and its size, is a
condition like distance fromthe Metro or any other conditions
that distinguish properties and can be taken into account in a
way that works for the Corporation Counsel's office, but also
wor ks for the process and then recognizes large tract review.

So | think I'd leave it that subject to questions
or M. Hurley wants to add anything.

CHAI RPERSON M TTEN: Al right. Geat. we' ||
have the rest of the testinony and then we'll go to questions.

M . Cunni ngham or M. Miman.

MR.  MAI MAN: My nane is Seth Maiman, and |I'm
seni or nmanager for governnent affairs for WrldCom And with
me is Claire Cunni ngham our zoning and permnmitting specialist.

I have sonme brief reading testinmony. [|'ll submt
it and I'll just try to paraphrase it.

Worl dComl s concerns with the regul ations are that
it basically hanpers what is already a very difficult job of
finding a suitable site for our EEF. You know, the District of
Col unbi a wants to be a tech city, and we work very closely with
the Public Service Comission whose working very hard to
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devel op tel ephone conpetition in the city. When our conpany
| ooks to site an EEF, there are several factors nmost of which
if you aren't already famliar with you' ve becone famliar with
in recent months, you know, they include everything from the
cost of the real estate to building security, and ceiling
height and floor weight capacity, including systens and
generators, etcetera, etcetera, etcetera. Probably the nopst
i nportant factor, at Jleast in our sort of single server
scenario that was painted earlier, is the geography vis-a-vis
our existing network and our custoners.

What becones npbst inportant is that we have to
site these facilities, basically, where the nmarket takes, us
which is both where our network is, which is fiber optic rings
in a city underground. Sonmetinmes they're along rail right of
ways, and al so where our custoners are.

Qur concerns are is that the further we're driven
away from where those custoners are and where our network is,
not only does our cost go up, we also tear up the city streets
nor e. W also are doing sone interesting work with the
Department of Public Wrks Division of Transportation, which
all of you are familiar with, as they try to get a handle on
that and control that as much as possible.

Logic dictates that the further away from where -
- | nmean, basically an exanple, if our EEF is across the street
froma custoner, we lay the fiber across the street and we're
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done. If it's several miles away, that increases our costs and
we're also tearing up streets through that route.

Also sone of our generalized concerns. We' ve
expressed concerns to other agencies within the city how one
part of the city doesn't work with the other in trying to get a

big picture, and that's one of the issues we're trying to raise

here tonight. Sonme of the nore specific zoning questions, and
I will state for the record that | amnot a zoning expert. | am
| earning what all these zoning designations are. So, if you

have any questions or if Ms. Cunningham wants to add anyt hing,
"Il leave it at that.

CHAI RPERSON M TTEN:  All right. Did you want to
add anyt hi ng?

MS.  CUNNI NGHAM Hi. ["m Claire Cunni ngham I
work for MCl Worl dCom

I have worked closely with the ANC group in Ward
5-C I was a little disturbed by the photographs that you

showed as representing a conpleted project, which is very far

from the truth. I wish you could assist me a DPW in that
regard. | really would like to get my permts and get that
conpleted as far as the |andscaping concerned. But what you

showed in the picture, in the photographs, was a construction
fence. W do have |andscaping proposals and we are working
closely with that body to consider their concerns and to try to
i ncorporate themin our design.
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W were pre-energency regulations wth this
project, so that our fencing was approved prior to the
regul ations and what you folks are considering  here.
Unfortunately, the security neasures that Wor I dCom  has
speci fied have included the barbed wire fencing, anobng other
things. W're trying to work with a nei ghborhood group to see
if we can soften the inpact with |andscaping. It will not | ook
i ke the photographs that were presented here this evening.

This is barbed wire around the Post Ofice that's
across the street, anong other things.

And, in all fairness, | wsh that you'd had a
before and after picture of the Sanitary Gocery Conpany to
show.

CHAI RPERSON M TTEN: Actually, | think it would
probably be good to have a before and we have the in progress,
and we | ook forward to the finished product.

MS. CUNNI NGHAM  We' Il supply that, gladly.

CHAI RPERSON M TTEN: Great. Thank you.

Any questions for these fol ks?

COW SSI ONER  FRANKLI N: Has Vorl dCom torn up the
streets for what is now dark fiber?

MR.  MAI MAN I don't know the answer to that
guestion. My guess is | don't think so, but you know, nost of
us don't like to guess. So | wll take that question back --

COW SSI ONER FRANKLI N: Not to your know edge at
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this point?

MR.  MAI MAN Not to my know edge, but | don't
pretend to have a |ot of knowl edge of that. I'mwiting a note
as we speak.

COW SSI ONER FRANKLI N: Okay. I'"m fine. Thank
you.

CHAlI RPERSON M TTEN: Maybe just to follow up on a
notion, | don't know if this is where you were going, but how
many EEF facilities do you all have in the city right now?

MR. MAIMAN [|'m aware of three. | don't know if
Ms. Cunni ngham can verify this. Two in the downtown area on a
map | was shown this morning, and there's the one on 4" street
she was referring to.

I think, to the best of ny understanding of the
EEF definition and the proposed regs, that those three would
qual i fy under the definition. That's my best understanding at
this point.

CHAI RPERSON M TTEN: And then in terns of your
i deal situation, you would have how nmany?

MR MAITMAN W& would have 75,000 because we'd
have that nmany custoners. My understanding is our conpany has
been searching for another suitable facility in the downtown
area for sone tine. The concern about the enmergency regs and
now the proposed permanent regs if that that is a very tough
go, and these regs neke that that nuch harder, and it goes to
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our capacity both in terms of as we lay up |local phone service
we increase our broad band capacity and as we try to conpete.

Commi ssi oner Franklin asked the question earlier
this evening about the changing teleconmmunications |andscape
since you all started down this road. And that is very true.
Capital has dried up everywhere. We may be nmore fortunate than
some of our brother who are literally in bankruptcy. But there
is limted capital to build this projects. So we're doing |ess
of them and we're pinpointing them where we can get them done
nost effectively. And that goes to sone of the questions about
the conpetitiveness of the city that were rai sed before.

CHAI RPERSON M TTEN: But just so that we have a

realistic sense of what is desirable, it's not desirable to
have an EEF on every corner even though -- you know, so that
you don't tear up the streets. | mean, they are going to be

centralized and they are going to be connected by fiber under
streets; that's just the reality of it?

MR. MAI MAN Absolutely. | think that, obviously,
there's a balance to be nmade here. And while the bal ance may
have | ooked one way six nonths ago, a year ago, the world's
changing a little bit. Maybe it'll change back, nmaybe it
won't. I'mnot going try to predict that. Cbviously, we would
hope it'd change back to what it was before because it was a
much better market and our stock was doing a |lot better. But
it's not. So | guess it's a question of bal ance.
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You'll have less projects that are probably going
to cone before you now. The ability for conpanies that can go
forward, to be able to go forward swiftly with that vis-a-vis
these other jurisdictions. W're just not all going to be able
to do everything we had hoped to do at one point. We don't
know what that foreseeable future |ooks I|iKke. But, you know,
fromwhere | sit it doesn't |ook good for the near term future.
Long termwe hope it all gets better, but it doesn't |ook.

There's a lot of factors effecting that which
includes sort of, you know, the federal policies towards
tel ecommunications in addition to what's happening in the
capital markets, which are all interacting with each other.

CHAI RPERSON M TTEN:. Okay. Thank you.

I did have a question about the large tract
review, because | don't know a | ot about that process. But you
didn't go through large tract review once and you're done? |
get the sense that it's an ongoi ng process. Coul d you explain
that a little bit?

MR MAIMAN It is, and also projects change. I
mean, one of the things and before the EEF situation rose, we
were having ongoing discussions with the Ofice of Planning
about the ongoing nature of this project. There's a continuity
built into it and there were changes. | know the Ofice of
Planning would like some things of interest to them a bike
path being one of the nore notabl e issues.
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So, it's an ongoing process, and how the project
was designed with the location of Harry Thomas WAy and various
other things are all a result of that process froma past tine

So that as the project evolves and we |ook at
different uses, | mean nowhere was an EEF considered in its
original pernutation through the large track review, so that
how the project |ooks, who uses it are all things that have
changed over tinme and would be part of the process. So |
envi sion it ongoing.

CHAI RPERSON M TTEN: And | appreciate that you
had offered to work with O fice of Planning and craft sone
addi ti onal | anguage, but given that an EEF was never
contenplated and the project keeps evolving, | think you're
going to have to convince us that sonmehow sonething has been
approved in the large tract review process, given that it's
evolving and it's continual, and how is that different -- |
mean, you have a big piece of |and and you're inpacted but how
are you inpacted differently fromthe other property owners who
are in the sane general area? If you could either now or
through an additional submission bring us along wth that
noti on, because at the noment |'mnot sure | --

MR. MAIMAN | understand. well, we'll be happy
to both discuss the |anguage, which is obviously critical, but
al so the distinctions. And sone of those distinctions are ones
that we shouldn't discuss here because they get into details
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CHAI RPERSON M TTEN:  Sure.

MR. MAIMAN But there's a past that we have to
live with and a process that | think -- establishing a second
process that quite frankly doesn't necessary nmean we get to the
same result. | mean, worse case scenario for nmy client and for
everybody is we go through large tract review and one outcome
and we go to the Zoning Commission or the BZA on a special
exception and we get a slightly different view Then where are
we? Everybody's caught in the nmddle.

So, | think we can point that out and help you on
t hose i ssues.

CHAI RPERSON M TTEN: Okay. And if you can al so,
you know, the dstinction is that | would also like to have
drawn is the large tract review process does not really -- we
don't, either the Zoning Commi ssion or the Zoning Comm ssion
approving for the BZA to execute, we really don't lay off
responsibilities that reside wth the Conm ssion and the Board
to the large tract review process. |f you need technical -- ny
under st andi ng, anyway, if you need technical zoning relief, you
still go to BZA even though you m ght have been through |arge
tract review.

So, you know, | would have a concern about that,
and anyt hing you could do to address that would be hel pful.

COW SSI ONER HOLMAN:  This is a question for M.
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Mai man. Okay. The question is | heard your testinony
concerning sone of the practical difficulties you mght have of
locating a facility where you would nost prefer to have the
option to locate it. But in this regulatory scheme | don't see
any sinple anmendnent or any sinple way of addressing that
concern w thout just taking the whole schene and setting it

aside. Do you have any suggestions in that regard?

MR. MAI MAN Commi ssioner, | thought of that very
question in the, wunfortunately, brief time that |'ve been
involved in this issue. And the answer is, at least as | sit
here toni ght, no. But if | can cone up with sonething, you'll

be the first to know.

COW SSI ONER HOLMAN:  Thank you very much.

CHAI RPERSON M TTEN: Anything else? Any other
guestions?

COWM SSI ONER  FRANKLI N: In the Florida/New York
project, are you within 800 feet of a Metrorail Station?

MR. COLLINS: No. W are at the outer -- it's
somewhere between -- it's over 800 feet and probably with
respect to the large mpjority of the property, nore than 1250
square feet, but it does in fact enconpass part of the property
cl osest to the existing --

COW SSI ONER FRANKLI N: Part of the property is
wi t hi n 12507

MR. COLLINS: Yes.
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COW SSI ONER FRANKLI N: But none of the property
is within 8007

MR. COLLINS: That's correct.

COW SSI ONER FRANKLIN:  So if --

MR. COLLI NS: Assuming they build the Metro
Station where they say they are.

COW SSI ONER FRANKLI N: Okay. So if we accepted
an earlier suggestion that the distance be 800 rather 1250, you
woul d be okay?

MR. COLLI NS: That would certainly resolve the
i ssue, and we've offered that before. And | think the point
very well taken was it's consistent with the existing regs
whi ch apply the 800 foot standard in other context.

COW SSI ONER FRANKLI N: Vell, 1 guess people are
nore fit now than they used to be, so they can wal k further.
But, no, | think that is something that would be well to take
under consideration.

The other thought | had, Madam Chair, is that to
avoid the kind of problems that the Corporation Counsel was
suggesting, maybe the O fice of Planning can confirm this,
we're really talking about the wordsnithing of sonething that
relates to only one project, 1is that «correct, to your
know edge?

Dl RECTOR ALTMAN: I think it's only project
today, but we were |ooking ahead as well to others that may
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come in.

COWM SSI ONER  FRANKLI N: OCkay. Well, all right.
Then if that's the case, could we not specify the criteria
which are essentially the sanme criteria that are enbodied
within large tract review but put that in our own regulations
and listen to what the Ofice of Planning recomends to us with
respect to a special exception. In other words, treat this as
a distinctive special exception under certain criteria that are
equivalent to the criteria enployed in large tract review
It's just a thought to avoid and circunvent the problens that
the Corporation Counsel has suggested exists in our delegating
our responsibilities to the Ofice of Planning.

The other would be, of course, to have only 800
feet -- or are you within 900 feet?

MR. COLLI NS: I think anything probably 1000
feet.

COW SSI ONER FRANKLI N: A 10007

MR. COLLINS: A 1000 feet to be safe. W' ve got
a rough drawi ng which shows --

COW SSI ONER FRANKLI N: So you're not within you
1000 feet you're saying. No point of your property is within a
1000 feet?

MR. COLLINS: | don't believe so.

COW SSI ONER FRANKLI N:  Okay. Thank you.

CHAI RPERSON M TTEN:  Thank you all.
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Allison Prince, and any other organizations or
persons testifying in support can cone forward now.

MS. PRI NCE: Good eveni ng. I'"'m here tonight,
really, on behalf of several of the EEF users who have already
received approval that sinply asked me to nonitor tonight's
proceeding for their benefit. Mst of them are fully protected
as vested projects, but just sonme general thoughts having
represented four of these folks thus far.

A question cane up about the narket and the
effect of the Comm ssion's action on the market. I think the
answer is clear. There was an inmmediate chilling effect that
was inmmediately followed by a downturn in the market that was
bi gger than all of us and had absolutely nothing to do wth
your action. And it has afforded everyone a lot of tinme to
t hi nk about the regul ations and how they should be shaped. But
what it has also done is it's resulted in a situation where
it's difficult to get people's attention.

They were crawling all over us in October and now
people have sinply lost interest because the nmarket's a
disaster. So we really need to put a lot of thought into these
regul ati ons, because it's going to cone back. And we have to
make sure the regs are really workable and tackle what were
your concerns in Cctober.

I think another reason why there hasn't been an
outcry over the proposed regulations is that O fice of Planning
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has conme up with sone nmatter-of-right options. And as long as
the city carves out some parts of the city -- as long as you
carve out some parts of the city where this is truly a matter-
of -right use, we can at |east hold our heads up high and say
"There are places where EEFs can go." They may not be the best
pl aces for you in terms of your network, but they're places
that don't require regulatory hurdles. And you' ve done that.

I think it would be best now to chip away at it
further by |ooking at distances fromresidential zones, because
that really does carve out l|large portions of GM and M zone
property that directly abuts residential zones. But if you fee
you must, then I would sinply urge you to really hang onto to
the 25 percent nmatter-of-right in the zones where that's
al lowed without any distancing for residential on the theory
that if you're only using 25 percent of a building for EEF use,
that building's got to be inherently capable with the other
uses in the building, other residential uses or office uses.
So | would be nuch less concerned in a 25 percent situation
about adjacency to a residential zone.

When | think of the projects that |I've worked on
they would all still required to go through review The
Edgewood facility is -- we measured it probably 12 tines to
determine, but it was right around 1100 feet from a Metro, so
an 800 foot spacing would have been hel pful. But the process
was not extrenely burdensome and | think ended up to be,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

overall, a good one.

So I would really urge you to hang on to the
matter-of-right options that exist and not chip away at those
greatly.

My final though as DCBIA raised, Chris Collins.
The spacing requirenment approach, which | know has been
di scussed with Ofice of Planning and really elininated as an
option, maybe that needs to be revisited a bit. If the concern
is over concentration of this use in any given |ocation, and |
know there was certainly a |lot of concern about NOVA, it really
may be worth considering a spacing requirenment and tackling the
use in that way rather than mandating a special exception use
over certain percentage in certain zones.

In other words, if you really don't want an over
concentration, the single nost effective way to handle that, |
bel i eve, would be spacing. But Jennifer's | ooked at that nore
extensively than | have and has elinminated it. So I'll defer to
her. But since DCBIA brought it up again, | thought | woul d.

Thank you for your tine.

CHAI RPERSON M TTEN: Thank you. Any questions
for Ms. Prince?

Thanks.

Any organi zations or persons testifying in
opposition this evening? Very good.

W're requested sone specific materials, and |
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think we'll also |leave the record open for the responses that
we' ve asked for from fol ks.

M. Bastida, do you have a date that you could
suggest ?

SECRETARY BASTI DA: Yes. | would suggest that
we'll provide for three weeks, and that would be Friday, My
the 25'" at 4:00.

CHAI RPERSON M TTEN: Does that work for the
O fice of Planning?

DEP. DIR. MCARTHY: Yes, ma'am it does.

CHAI RPERSON M TTEN. Thank you

SECRETARY BASTI DA: That's the Friday before
Menori al Day.

CHAI RPERSON M TTEN: 1" m sure they'Il be happy to
get it off their desk before they go away for the weekend.

SECRETARY BASTIDA:  That's why | requested by

You want the specifics of what was requested from
different parties. It was a series of siting fromthe Ofice
of Planning for further clarification, but they are from DCBIA
provide clarification of the building out |anguage from M.
Chip d asgow. The proposed |anguage from EEF to residential
uses.

From M. Brown the grandfathering relationship to
how the large tract review fulfills the zoning requirenents.
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And from WrldCom M. Franklin requested any
i nformation on bl ack cabl e.

COWM SSI ONER FRANKLI N:  Dar k.

CHAI RPERSON M TTEN:  Dar k.

SECRETARY BASTI DA: Dark cable. Thank you.

Then from the O fice of Planning there is a
series of requests that boiled down to nmore consideration and
residential facilities. Special exception. |Institutional uses
as a special exception. The sanme thing with the W and the SP.

The definition of +the distance and the different |abels

attached to EEF facilities like storage room pop

room
t el ephone cables and so on. That was not perhaps as suitable,
but it was a consideration fromthe Zoni ng Comi ssi on.

And M. Franklin asked to review 745.3, 4 and 5
and try to condense them and avoid any potential redundance if
there is.

CHAI RPERSON M TTEN: Al right. Ad then if we
could also get responses fromthe Ofice of Planning related to
the DCBIA testinmony and some -- we've had some proposed
| anguage here tonight and anything that you could add on that,
we woul d wel come.

Ladies and gentlemen, the other nenbers of the
Commi ssion and | wish to thank you for your testinmony and your
assi stance at this hearing.

The record in this case will now be cl osed except
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for the information specifically requested by the Conm ssion
that M. Bastida just recited.

Any special information or reports specifically
requested must be filed no later than the close of business on
Fri day, May 25'" in Suite 210 of this buil di ng.

The Conmission will make a decision on this case
at one of its regular nmonthly nmeetings follow ng the closing of
the record. These neetings are held at 1:30 p.m on the second
Monday of each nonth and with sone exceptions, and are open to
the public. If any individual is interested in follow ng the
case further, | suggest that you contact staff to deternine
whet her this case is on the agenda of a particular nmeeting.

You should also be aware that should the
Commi ssi on propose affirmative action, the proposed action mnust
be published in the D.C. Register as a proposed rul enaking with
a period of time for coments.

In addition, the proposed rulemaking wll be
referred to the National Capital Planning Conmm ssion for
federal inpact review.

The Zoning Commission will then take final action
at a public neeting following receipt of public coments and
the NCPC comments after which a witten final rulemking and
order will be published.

I now declare this evening's public hearing
adj our ned.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433
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adj our ned.)

(202) 234-4433

(Whereupon, at 9:05 p.m the Public Hearing was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON. D.C. 20005-3701

(202) 234-4433



